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1 MORNING SESSION 

2 THE COURT: Mr, Grossman. My staff said you wanted to 

3 bring up a point before the jury comes in. 

4 MR. GROSSMAN: Yes, Judge, the purpose of my comment, 

5 my request, I am going to ask that the Court do one of two 

6 things. Either take judicial notice of the fact that the Miami 

7 Dade County Public Library does not, nor has ever had the red 

8 book that keeps getting used on cross-examination once with 

9 Mr. Farone and once yesterday with Doctor Benowitz entitled 

10 Smoking Behavior Motives and Incentives by William Dunn. 

11 The first time counsel used it he said "did you know 

12 that this book is in the public domain and could have been 

13 checked out by the decedent, Mr. Allen." 

14 You commented in passing that "well, I guess you will 

15 have to call the librarian if that's what you want to do." 

16 Yesterday's comment was this business damning by thin praise, 

17 where the question had this interesting preamble to the 

18 witness, that I am not suggesting that Mr. Allen could have 

19 checked this out at the Broward County Library, both of which 

20 are terribly unfair. 

21 Either use a book or you don't use a book. I am 

22 representing a widow. The decedent, who he is blaming for not 

23 going to the library, is not here to defend why he didn't go to 

24 the library. 

25 This is one of those facts that is verifiable under 

6 

1 Rule 201, "capable of accurate and ready determination by 

2 resorting to sources whose accuracy cannot be reasonably 

3 questioned." 

4 I have brought to you a grid of the thirty-five 

5 branches of the Dade County Public Library, including the two 

6 closest to Mr. Allen's house. This book has never been in 

7 circulation. If the Court wants me to identify the person who 

8 told one of our associates that, that's fine. The book is in 

9 the Broward County system in one of thirty-seven branches in 

10 Broward County. Smoking behavior motives and incentives is 

11 located not far from Boca Raton, actually, just off of Copans 

12 Road. We have identified the branch where it's at. It's 

13 called the Northridge branch, not that Mr. Allen ever lived in 

14 Broward County and would go to that library, but enough is 

15 enough with this book. 

16 And in imposing upon the decedent an obligation that 

17 no one would reasonably have, particularly, in view of the fact 

18 that there's no comparative negligence charge. Assuming that 

19 one had a duty to act reasonably which would be the charge if 

20 there were comparative negligence. You should get in your car, 

21 drive to North Broward County, look up a book, work done by the 

22 Tobacco Institute by Mr. Dunn. Find it and use it. It's just 

23 not fair the way it's being done. So I am going to ask that. 

24 Alternatively, we are going to ask that we amend our 

25 witness list to bring in the appropriate librarian to say that 

7 

1 nowhere in the thirty-five branches of the Dade County Library 

2 has this been checked out. Parenthetically, it's been checked 

3 out in ten years five times or something like that. 

4 So would you please let me know, sir, and I give you 

5 this exhibit? 

6 THE COURT: You made your motion. I will hear from 
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7 the other side. 

8 MR. GROSSMAN: Yes, sir. 

9 MR. REILLY: Your Honor, I think Mr. Grossman has 

10 missed the point of this testimony. The point of this 

11 testimony is he has had several witnesses who have taken the 

12 stand to say that the cigarette manufacturers concealed 

13 information, kept their employees from are publishing 

14 information about whether or not smoking was additive, whether 

15 or not people smoked for the nicotine in tobacco, whether 

16 nicotine in tobacco was a drug. 

17 They have shown a number of documents from Philip 

18 Morris and perhaps from R.J. Reynolds as well. I can't 

19 remember about R.J. Reynolds. I have used this book on 

20 cross-examination simply for the purpose of establishing not 

21 whether or not Mr. Allen should have gone and checked the book 

22 out. Matter of fact, I specifically said the contrary 

23 yesterday with Doctor Benowitz, but rather to show that Philip 

24 Morris didn't constrain its employees to show whether or not 

25 smoking was addictive or whether or not nicotine and tobacco 

1 was a drug. 

2 In fact, what I have shown to this jury through 

3 cross-examination of Doctor Farone and Doctor Benowitz is that 

4 there wasn't a restriction on people. If they wanted to public 

5 books on this subject, they were free to. Matter of fact, the 

6 Council for Tobacco Research funded the publication of the book 

7 and funded the seminar. 

8 Mr. Grossman made a representation this morning that 

9 this book is not available and has never been available here in 

10 the Miami Dade County. 

11 In the Broin trial that was held four or five years 

12 ago, Mr. Coll checked out this very same book from the Miami 

13 Dade County downtown library. It was used in evidence. 

14 Whether or not the library today keeps this book, does it shock 

15 you that no one checks out this book? This is a book that 

16 talks about a topic that everybody knows about. 

17 THE COURT: I am really sorry. I wanted to let you go 

18 on because I let him go on. The issue before me is not whether 

19 or not I or the jury or anybody thinks that Mr. Allen did or 

20 did not check out a book or is shocked that he did or didn't. 

21 The issue before me here is number one, the plaintiffs 

22 asked me to take judicial notice of something which I have no 

23 knowledge of, let me assure you. I have none. I accept what 

24 Mr. Grossman said as being accurate. I have no reason to doubt 

25 it. Just as I accept what you said about Mr. Coll checking the 

1 book out. I accept all of that as true. 

2 If this is going to be an issue in the case and 

3 apparently, somehow or the other it is becoming one, if you all 

4 think it's an issue, then you are entitled to present evidence 

5 on it if you cannot reach some agreement as to a stipulation 

6 about the book and the libraries and the availability. I would 

7 think that probably the two of you or some two lawyers could 

8 sit down and work out a short one-line, two-line stipulation 

9 that would take care of the availability of the book, whatever 

10 the availability was. 

11 If you cannot do that, then I have to pass upon the 

12 motion that you made and you referred to Rule 201. It says 

13 things that are easily ascertainable. There is no need to call 

14 witnesses in. I'd be inclined to go along that route rather 

15 than calling in the head librarian, although I am sure the head 

16 librarian would find it interesting to come over here and tell 

17 you about who checked out the book. It might be interesting to 
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18 find out who did. Maybe Mr. Allen did. They probably got 

19 records. I don't know whether they do or not. Everybody has 

20 got records on everything. It wouldn't surprise me. 

21 The problem I have before me is none of the things 

22 that you and Mr. Grossman are both wanting me to show that this 

23 is important or isn't important. You can argue that to the 

24 jury. 

25 Apparently, it has been injected into the trial one 

10 

1 way or the other, I am sure quite innocently and accidently. 

2 We are backing into an issue that, unfortunately, is taking a 

3 lot of time. 

4 I would say it would seem to make sense that you all 

5 work out a little stipulation. Your point is that a book was 

6 published. If it had stopped there, then I guess we wouldn't 

7 have the problem. It went on published and popped up in at 

8 least one or maybe two or maybe more libraries in Dade County. 

9 That, then, now is of concern to the plaintiffs that the jury 

10 will get some misunderstanding of the vast or lack of vast 

11 availability of the book. 

12 Why don't you all try to work out a little stipulation 

13 about what a librarian would say. It doesn't bind either one 

14 of you to the truthfulness. We do this all the time. Lawyers 

15 stipulate and say that if Mrs. Jones were called, head 

16 librarian, or whatever she is, and sworn to tell the truth she 

17 would say that she checked her records and this and this and 

18 this. Whatever it is. Absent that, if the plaintiffs think it 

19 is significant and important and you all cannot agree on this, 

20 then fine, they can call a librarian or I can go back and 

21 familiarize myself with Rule 201. I wasted more time than you 

22 goes did together. 

23 My point is, it seems to be an issue that at least the 

24 plaintiffs are concerned about. It is in the record. You all 

25 could argue to the jury based on the record thus far that the 

11 

1 book was available in whatever library it was that the witness 

2 two days ago talked about in answer to Mr. Reilly's question. 

3 Are you all willing to sit down and try to draft a 

4 two-line stipulation that covers this folding into it whatever 

5 Mr. Coll found when he checked the book out, or whatever your 

6 staff people have said, and whatever the plaintiff's staff 

7 people have said and put it into a stipulation? Are we willing 

8 to try to do that? 

9 MR. REILLY: I am more than happy to research this 

10 point. This is the first time I have heard of it this morning. 

11 THE COURT: You research it and let me know. Do you 

12 have any problem with trying to work out a — 

13 MR. GROSSMAN: No. I would like to have the only copy 

14 in existence so I would have a chance to use it and see it. 

15 THE COURT: The one the defendants have been using? 

16 MR. Grossman: Yes. 

17 THE COURT: I don't think anybody has any objection to 

18 it. 

19 MR. REILLY: I have given it to him before, and I 

20 don't have any problem with him having — I just need it back 

21 at the end of the trial to give it back to the library. Your 

22 Honor. 

23 THE COURT: Yes, of course. We are regular users of 

24 the library, my wife and myself, although she is the one that 

25 goes. I fuss at her when we're overdue because I worry about 

12 

1 those things. I'm digressing. It has nothing to do with 

2 anything. We check out four or five books every couple of 
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3 weeks. I definitely want to see the library get the book back. 

4 Let's see if you can't resolve it in that way. If you 

5 are ready now, we will bring in the jury. 

6 [The jury returns to the courtroom]. 

7 THE COURT: Thank you. Be seated, please. 

8 Counsel, would you call your next witness, please. 

9 MR. COHEN: With the Court's permission, good morning 

10 everyone. I would like to call Doctor Allan Feingold. 

11 DOCTOR ALLAN FEINGOLD, PLAINTIFF'S WITNESS, SWORN. 

12 DIRECT EXAMINATION 

13 BY MR. COHEN: 

14 Q. First of all, thank you very much for being with us this 

15 morning. 

16 Would you tell the jury your profession? 

17 THE COURT: Let's get his first name for the record. 

18 BY MR. COHEN: 

19 Q. I'm sorry. Would you again state your full name for the 

20 jury? 

21 A. Good morning. My name is Doctor Allan Feingold, 

22 F-e-i-n-g-o-l-d. 

23 Q. Tell the jury your profession, please. 

24 A. I am a doctor. More specifically, I am a lung specialist 

25 and an internal medical specialist. 

13 

1 Q. This morning I want to talk with you about three subject 

2 matters. I first want to talk with you about who you are, your 

3 qualifications, your expertise, okay? 

4 A. Okay. 

5 Q. That's one subject. 

6 The next subject that I would like to cover with you 

7 today so you understand where I am going to take you, is I 

8 would like to discuss with you your opinions in this case, 

9 okay? 

10 A. Yes, sir. 

11 Q. Last, but not least, so you and I have an understanding, I 

12 would like for you to discuss with the jury today, exactly the 

13 basis for your opinions, okay? 

14 A. Exactly. 

15 Q. Those are the three areas, sir. 

16 Now, doctor, if you would, you told the jury that you 

17 are a pulmonologist and you practice in the specialty of 

18 internal medicine, correct? 

19 A. Correct. 

20 Q. Is pulmonology a sub-specialty of internal medicine? 

21 A. It is. 

22 Q. We heard a little yesterday about the area of internal 

23 medicine. Could you in your language, in your terms, describe 

24 for the jury the area of internal medicine? 

25 A. Certainly. Medicine, in general, is divided up into 

14 

1 certain broad areas. One could look at it, for example, as 

2 medicine, internal medicine, surgery, obstetrics, gynecology, 

3 pediatrics, and psychology. That's one way of dividing up all 

4 of medicine, all the different kinds of medical problems that 

5 exist, and the doctors who specialize in taking care of those 

6 problems. 

7 Internal medicine as opposed to surgery is the 

8 business of making a diagnosis, choosing treatment, and giving 

9 treatment and supervising treatment. 

10 Sometimes the treatment that an internal medicine 

11 doctor will choose is surgical, so that internal medicine 

12 doctor will send the patient to a surgeon to have, for example, 

13 a tumor removed. 


http://legacy.library.ucsf.®du/tiel/ritttp§aOO/pdtndustrydocuments.ucsf.edu/docs/xjxd0001 



14 Sometimes the treatment that the internal doctor 

15 chooses is medical, meaning medicines, and typically the doctor 

16 will administer those medicines and check on the progress. 

17 Q. With respect to the field of internal medicine, are you 

18 educated, are you trained? Do you practice with respect to the 

19 human body, its organs and systems? 

20 A. Yes. To further explain, internal medicine includes the 

21 study and diagnosis and treatment of diseases that effect the 

22 internal organs, for example, lung disease, heart disease, 

23 kidney disease, endocrine disease like diabetes. Even 

24 dermatology, which is sort of on the outside of the body, is 

25 still considered part of internal medicine. So it's a broad 

15 

1 area of expertise. 

2 I went to medical school in Canada. I grew up in 

3 Montreal. I went to McGill University as an undergraduate 

4 student. I then went to McMaster University, which is in 

5 Hamilton, Ontario for medical school. 

6 After medical school I embarked upon this journey, 

7 which specialists take. It's sort of the incredible journey of 

8 becoming a specialist. First, I did internal medicine. I did 

9 what's called a straight internship in internal medicine. I 

10 was accelerated in that. I ended up being a resident in 

11 internal medicine. 

12 In internal medicine, I saw patients typically who 

13 were admitted to the hospital, very sick people, who had 

14 diseases of all the different systems of the body. I worked as 

15 a resident under a professor and under supervisors. That's the 

16 normal process. 

17 Eventually, I became board certified in internal 

18 medicine along the way. After a certain number of years and 

19 studying and taking care of a lot of patients and working in a 

20 hospital under the supervision of senior doctors and 

21 professors, doctors typically take board certification 

22 examinations. 

23 Q. In internal medicine, is there an association, a 

24 relationship, of the various organs and body systems with each 

25 other? 

16 

1 For example, does the heart depend on the lungs and 

2 the lungs depend on the heart and the kidneys and the urinary 

3 system? Is there this inner relationship? 

4 A. Very much so, both physiologic, meaning in terms of 

5 function, and anatomically because obviously, the heart and 

6 lungs are intimately related physically. They are actually 

7 attached to each other. 

8 It's very important for a young doctor to learn this 

9 relationship, this interaction, and certainly internal medicine 

10 emphasizes the relationships between the different organs of 

11 the body. Eventually, most young doctors go on to 

12 sub-specialize. Because the task of studying internal medicine 

13 is so huge, most people say "although I understand that all of 

14 these things are inter-related and I need to know about them 

15 and I work with them together, I am going to concentrate on one 

16 area." 

17 Q. After you completed your education and began your training 

18 in internal medicine, did you then begin to specialize or 

19 sub-specializes in a particular area of internal medicine? 

20 A. Yes, while I was in internal medicine, I became more and 

21 more interested in lung disease and heart disease. I really 

22 was particularly interested in both. I particularly became 

23 interested in very sick people, taking care of very sick 

24 people. 
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25 


I had certain other special interests, like 


17 


1 occupational lung disease, diseases that afflict people who 

2 work in factories and mines, and it was a very typical interest 

3 in Quebec, which is a heavy industrial in mining province of 

4 Canada. A lot of what I did was in the intensive care unit. I 

5 took care of those two things. Eventually, I studied, 

6 primarily, lung disease. 

7 Q. Is that what a pulmonologist does? 

8 A. Yes. 

9 Q. Are you a pulmonologist? 

10 A. Yes. 

11 Q. Do you hold yourself out as a pulmonologist in this medical 

12 community? 

13 A. Well, I hold myself out as a pulmonologist, and I have been 

14 certified by the American Board of Internal Medicine in 

15 pulmonary. So, also, I am the chief of the division of 

16 pulmonary medicine of a large hospital. 

17 Q. We will get to that in one second. With respect to 

18 internal medicine and the principles of internal medicine or 

19 pulmonary medicine, are there certain aspects in which 

20 practitioners, like yourself, doctors who take care and treat 

21 patients, have other certain aspects of the practice that you 

22 have to be familiar with in order to evaluate a patient? 

23 A. Absolutely. 

24 Q. What are those? 

25 A. Doctors learn that the diagnosis and treatment is the key. 

18 

1 To achieve a diagnosis and treatment, there are certain amount 

2 of evidence gathering or data gathering that the doctors do. 

3 Once the information is gathered, doctors have to be able to 

4 evaluate that kind of information. 

5 It's true in general in internal medicine, and it's 

6 particularly true in pulmonary medicine, that doctors depend on 

7 first of all their clinical examination and interaction with 

8 patients. That means, actually, face to face, or if that's not 

9 possible, the reading documentary story of the patient, knowing 

10 what was bothering them, how did they come to medical attention 

11 and so on, and physical examination, the process of examining a 

12 person. 

13 Q. Let me stop you there for one second so I understand it. 

14 Are you, as part of this clinical aspect or clinical 

15 factor, is that obtaining a history from the patient? 

16 A. Absolutely, the face to face interaction, or if that's not 

17 possible, the reading of the medical records, one of the 

18 purposes of it is to gain the information about what is 

19 bothering the patient. Also, about the patient. Where did 

20 they live, what were they born, what did they do, what 

21 medicines did they take, what were they exposed to, what work 

22 did they do? that's the history. That's what we call the 

23 history. 

24 Q. In addition to the history, you talked about a physical 

25 examination, a doctor actually performing an exam on a patient, 

19 

1 placing your hands, asking the patient if they hurt or if they 

2 have a reaction? 

3 A. Or just looking at them. I have been a doctor for almost 

4 twenty-eight years. I walk down the street, I make a 

5 diagnosis. I can't help it. I can look at a person and know 

6 certain things about them. Sometimes even make a diagnosis by 

7 looking. 

8 Q. Does a doctor have additional available tools in which to 

9 examine and evaluate and ultimately diagnose a patient? 
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10 A. Yes, the tools are magnificent more and more. There are 

11 incredible things at our disposal. In a relatively short time, 

12 in less than the thirty years that I have been a doctor, the 

13 tools have really changed a lot. 

14 Basically, the tools fall into certain groups. In 

15 pulmonary medicine especially, the two groups of tools, if you 

16 wish, are radiology which means x-ray. It started off a 

17 hundred years ago as a simple x-ray, a beam through a person's 

18 chest. Now, we have computerized x-ray machines that can look 

19 at all kinds of aspects of the lung or other parts of the body. 

20 We have other devices that don't even use x-ray, like an MRI, 

21 magnetic devices that image the body. We call it radiology or 

22 imaging. Imaging is a crucial tool. It's the kind of thing 

23 that lung specialists do all day long. I literally look at 

24 tens of thousands of x-rays a year. 

25 Q. Do you as an internal medicine specialist in pulmonary 

20 

1 medicine look at films, pictures taken of the human body in 

2 order to assist and aid in your diagnosis of a patient's 

3 condition? 

4 A. Very much so. In fact, I probably spend more time looking 

5 at the x-rays of the patient than examining them. Examination 

6 is valuable and important and sometimes it's forgotten in this 

7 modern day of fancy tools, but x-ray ultimately ends up being 

8 more powerful. So I look at x-rays literally all day long. 

9 Q. Doctor Feingold, are there other tests or other tools 

10 available within which you employee in your practice in order 

11 to help evaluate the condition or a disease or diagnose a 

12 patient? 

13 A. Yes, in internal medicine in general, and especially in 

14 pulmonary medicine, something called pathology is very 

15 important. 

16 Q. What is that? 

17 A. Pathology means looking at cells and tissues taken from the 

18 body. It also means understanding how a disease process works. 

19 Pathology means disease. When used just generally, the term 

20 pathology means looking through the microscope or looking 

21 grossly. Grossly means to look at the whole structure during 

22 an operation or an autopsy. 

23 The problem in pulmonary medicine, the reason 

24 pathology is particularly important in pulmonary medicine is 

25 because there are many different diseases in pulmonary medicine 

21 

1 that looks similar. So ultimately a doctor like myself either 

2 takes a biopsy, I myself take a biopsy, for example, by using a 

3 special needle to take a sample of the coding of the lung 

4 called a pleura — 

5 Q. Let me interrupt you. When you talk about a biopsy, 

6 explain to the jury exactly what you are doing. 

7 A. The idea of a biopsy is to take a small piece of tissue 

8 from a person's body, or more specifically, from a diseased 

9 area of a person's body, or if possible, from a person's tumor, 

10 if there is a tumor in a person as body. The goal is to take a 

11 small piece of that tumor, take it out of the body, stain it 

12 with special chemical stains, and look at it under the 

13 microscope. 

14 Q. Is that something that you are familiar with, that you use 

15 in your practice every day? 

16 A. Yes, absolutely. First of all, I started to say I do the 

17 biopsies myself. More often, I direct other people to take 

18 biopsies. I may instruct the radiologist or I may ask a 

19 surgeon to do a certain kind of biopsy of a patient's lung or 

20 lymph nodes near the lung. Then I will work with the 
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21 pathologist, who is a special doctor just pathology. 

22 I will look at the slides myself, certainly of my own 

23 patients, also of patients that get sent to me for other 

24 opinions. I have a great big microscope at my desk. I will 

25 look either at my desk, or more commonly, with a pathologist 

22 

1 together. I will look not only at the size of the cells and 

2 the shape of the cells, the structure of the cells, but also 

3 special chemical stains that are done on these cells. 

4 Q. Doctor Feingold, in the practice of medicine today, maybe 

5 in the last ten years especially, is there a coordination of 

6 effort amongst specialists and consultants concerning the care 

7 and diagnosis of a patient? 

8 A. It's crucial. The whole concept is an inter-disciplinary 

9 approach. A discipline is like pulmonary medicine or pathology 

10 or radiology. The idea is for those doctors to work together 

11 to get the right diagnosis and benefit the patient. 

12 Q. Do you do that in the regular practice of medicine every 

13 day? 

14 A. Every day. 

15 Q. Doctor, with respect to this — these aspects of internal 

16 medicine and pulmonary medicine, do you rely on statistics? 

17 A. Yes, statistics are a mathematical tool. More exactly, I 

18 rely on epidemiology. Epidemiology uses statistics to consider 

19 how disease effects large groups of people and, ultimately, 

20 individual members of large groups of people. 

21 Q. Is that something that you are also familiar with as a 

22 medical physician and a scientist in medicine and that you use 

23 and employ in your practice? 

24 A. Yes. Epidemiology is a very important part of internal 

25 medicine. It's certainly an important part of all medicine. 

23 

1 And historically and interestingly, pulmonary medicine was the 

2 source of a lot of the science of epidemiology. Epidemiology 

3 grew from pulmonary medicine, particularly from the study of 

4 tuberculosis. Certain occupational diseases, like silicosis, 

5 and from the study of lung cancer. So epidemiology grew from 

6 pulmonary medicine and pulmonary medicine depends on 

7 epidemiology. 

8 Now, I am a board certified pulmonary doctor and board 

9 certified in internal medicine. I am not board certified in 

10 epidemiology. Epidemiology is a fundamental part of pulmonary 

11 medicine. It is what pulmonary doctors base a lot of their 

12 decisions on. 

13 Q. You touched a little bit with the jury about your 

14 background, your education. You told them where you went to 

15 undergraduate school and medical school. I would like to work 

16 backwards just a little bit with you. Doctor Feingold, in this 

17 area of who you are. 

18 At the present time, where do you practice, where is 

19 your office? 

20 A. My office is in South Miami Hospital. 

21 Q. That's right in our backyard? 

22 A. It's very close to here. It's about twenty minutes away. 

23 Q. On and every day basis, can you tell the jury what you do 

24 in your practice at South Miami Hospital? 

25 I was at South Miami Hospital until about 9:00 last 
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1 night, which is not unusual, just seeing really sick people. 

2 My day-to-day experience is to go to the hospital in the 

3 morning, see people who are in the intensive care unit first, 

4 or see people who are on the floors. The intensive care unit 

5 is a special place where very sick patients are taken care of. 
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6 including people who are on ventilator machines. Machines that 

7 breath for them, which is something that pulmonary doctors take 

8 care of. 

9 I then also see patients in my office who are sent to 

10 me by other doctors. I don't have very much practice that 

11 comes in without referral. Most patients come to me because 

12 they are sent by somebody. Although I do continue to see 

13 patients sometimes for twenty years who have diseases of the 

14 lung, like teen-agers who have asthma, I've seen them grow up, 

15 get married, have children, and so on. 

16 That's my day-to-day experience. I should just say 

17 that I am also on call. Luckily, I am not on call this week, 

18 but I'm on call every second week and every second weekend, 

19 which means that if there is a special problem with one of my 

20 patients or if another doctor wants help with a very sick 

21 pulmonary patient, then I have to go back to the hospital after 

22 the normal workday or go to the hospital on Saturdays and 

23 Sundays and see patients. That's the clinical aspect of what I 

24 do. I do other things too. 

25 Q. We will get to that in a second. With respect to your 
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1 privileges at South Miami Hospital, do physicians like yourself 

2 also receive certain appointments at hospitals? 

3 A. Typically yes. Not everybody wants that. But many people 

4 do that sort of thing, yes, especially if they had been there 

5 for a certain number of years. 

6 Q. Does South Miami Hospital, for example, have a division of 

7 pulmonary medicine? 

8 A. It does. 

9 Q. Have you held any positions at South Miami Hospital with 

10 respect to the Department of Pulmonary Medicine? 

11 A. I think it's more than ten years now I've been the chief of 

12 that division, which is a big part of the hospital. Before 

13 that, I was the assistant to the chief. 

14 Q. Does the South Miami Hospital have a department of 

15 medicine? 

16 A. Yes. Pulmonary medicine is within the overall department 

17 of internal medicine. Actually, I was elected to be the chief 

18 of the whole department of internal medicine. I held that 

19 position. I was reelected in that position, so I held that for 

20 several years. 

21 Being the chief of pulmonary medicine means that I am 

22 supposed to help coordinate the activities of the hospital, all 

23 of the services for patients who have lung diseases, help 

24 provide the tools that the lung doctors, other doctors, need in 

25 the hospital to take care of sick people who have lung 
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1 diseases. 

2 I also, within that capacity, provide guidance and 

3 leadership and I help them establish standards for the care of 

4 patients who have lung disease in the hospital. 

5 Also, I directly supervise the staff that works in 

6 that division, so there are many, about a hundred, respiratory 

7 therapists, people who run ventilators, work in the operating 

8 room, work in the emergency room, work in the intensive care 

9 unit. All of these people work to take care of patients with 

10 lung disease, and I am ultimately their boss. I am also, 

11 ultimately, the boss of the pulmonary laboratory, the 

12 laboratory that provides special testing for patients with lung 

13 disease. 

14 Q. Did you also assist and serve as chairman of the Medical 

15 Ethics Committee at the hospital? 

16 A. Yes, in 1990 I was asked to be the founding chairman of the 
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17 Medical Ethics Committee. I held that position for ten years. 

18 Q. How about the Board of Governors for South Miami Hospital? 

19 A. I can't remember if it's five or seven years I've been on 

20 the Board of Governors, elected by the foundation. 

21 South Miami Hospital is a not-for-profit hospital 

22 owned by a foundation. It's not part of the Baptist health 

23 system. I was elected to be on the Board of Governors of the 

24 hospital, which is the board that runs the hospital, basically. 

25 Q. You told the jury that you did your undergraduate studies 
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1 at McGill. You received your medical degree, your M.D. 

2 certificate, also from — 

3 A. No. M.D. from McMaster. Undergraduate from McGill, M.D. 

4 from McMaster. 

5 Q. Did you then go on and do an internship and a residency? 

6 A. I went back to McGill, right. I returned to the McGill 

7 University teaching system and I was at the Royal Victoria 

8 Hospital, Montreal General Hospital, and the Montreal Chest 

9 Hospital Center for about five years total after graduation 

10 from medical school. 

11 Q. Did you do any additional study after your internship and 

12 residency? 

13 A. Yes, I was a fellow in pulmonary medicine. That's what it 

14 is called, which means I worked under professors of pulmonary 

15 medicine and saw pulmonary patients, only consultations, and 

16 eventually, you know, just studied pulmonary medicine. 

17 Q. You told the jury that you are board certified in internal 

18 medicine and in pulmonary medicine. If you would, just tell 

19 them, is that something in which you had test for and be tested 

20 for and recognized by your peers? 

21 A. It's a huge process. It's much more complicated than say, 

22 getting an M.D. degree. The answer is yes, I took many, many 

23 examinations along the way. I managed to pass virtually all of 

24 them. I did manage to fail one. My wife is insistent that I 

25 love to take exams and I keep on doing that. 
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1 In the process of taking all of these examinations, I 

2 was able to demonstrate my special ability in internal medicine 

3 and pulmonary medicine. I took the board certification in 

4 internal medicine in Canada, which is hugely difficult. It's 

5 probably the most difficult thing that a young doctor can do. 

6 It's actually easier than the American Board of Internal 

7 Medicine. 

8 Along the way I took the internal medicine examination 

9 in the United States. That was normally done by Canadian 

10 doctors. Canadian doctors typically take the board 

11 certification exams in Canada. They also take them for the 

12 United States. 

13 The Province of Quebec had its own exams. I took 

14 those exams and so on. So right now I consider myself board 

15 certified. I am board certified, and the American Board of 

16 Internal Medicine recognizes me as board certified in internal 

17 medicine. Pulmonary medicine, I don't pay much attention 

18 anymore to the Canadian and Quebec exams. 

19 Q. Qutside the walls of South Miami Hospital, did you also 

20 serve in the capacity as president of the Florida Chapter of 

21 the American College of Chest Physicians? 

22 A. Yes. First of all, just briefly, I should say that that is 

23 an organization of lung specialists. The American College of 

24 Chest Physicians is an organization of lung specialists and 

25 lung surgeons and other doctors involved in the treatment and 

29 

1 care of patients with lung disease in the United States. 
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2 It's actually international, but it's based mostly in 

3 the United States. I held many positions in that organization 

4 in Florida. Ultimately, I was the president of the Florida 

5 branch of the American College of Chest Physicians. 

6 Q. I want to ask you some very, very straightforward and 

7 direct questions. Doctor Feingold. Are you familiar with 

8 diseases of the lungs? 

9 A. Very much so. 

10 Q. Does that include a chronic obstructive pulmonary disease? 

11 A. Yes. 

12 Q. Emphysema? 

13 A. Yes. 

14 Q. Occupational lung diseases? 

15 A. I spend a lot of time on that. 

16 Q. Cancer? 

17 A. A lot of time on that. 

18 Q. Cancer of the lung? 

19 A. Cancer of the lung and cancers of other parts of the body 

20 that go to the lung are both the pulmonary doctor's 

21 responsibility. 

22 Q. Do you evaluate in your practice, and I mean on a regular 

23 basis, suspicions of cancer in patients? 

24 A. On a very regular basis. I would say every single day. 

25 Q. Does that include and incorporate, specifically, lung 
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1 cancers? 

2 A. A lot of lung cancers. There are 170,000 lung cancer 

3 deaths in the United States. There are only about six thousand 

4 pulmonary doctors in the United States. Every pulmonary doctor 

5 gets to see an awful lot of lung cancer. 

6 Q. Doctor Feingold, with respect to that practice, do you do 

7 that, do you evaluate patients with suspicions of cancer, and 

8 particularly lung cancers, by looking at films?? 

9 A. That's one of the tools, sure. 

10 Q. Do you do it by taking a history? 

11 A. Very much so. 

12 Q. Do you do it by clinical observation? 

13 A. Correct. The actual physical examination and the 

14 history-taking is clinical observation. 

15 Q. Do you do It pathologically, meaning incorporate those 

16 biopsies and microscopic examinations as you explained to the 

17 jury, on a regular basis? 

18 A. Every day. 

19 Q. Do you do it epidemiologically using statistics that you 

20 are aware of and educated about? 

21 A. Every day. Not just to make the diagnosis, but also to 

22 choose therapy. The application of epidemiology to the choice 

23 of treatment in lung cancer is crucially important. It's the 

24 be all and end all. It determines whether patients have 

25 surgery or radiation or chemotherapy. It's hugely important. 
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1 Q. Are you aware of whether or not there is an association of 

2 cancers in organs that have some relationship to lung cancers? 

3 MR. REID: Your Honor, we are getting opinions without 

4 the qualifications being completed. 

5 MR. COHEN: Your Honor, I am asking him whether or not 

6 he knows, not yet what his opinions are. 

7 THE COURT: You may answer the question. 

8 THE WITNESS: Yes, I am very familiar with that kind 

9 of information. 

10 BY MR. COHEN: 

11 Q. Why must a physician like you know that kind of 

12 information? 


http://legacy.library.ucsf.®du/tiel/ritttp§aOO/pdtndustrydocuments.ucsf.edu/docs/xjxd0001 



13 A. Because doctors have to understand cause and effect. 

14 Doctors have to understand what patients may have been exposed 

15 to in evaluating what they may have as a disease. 

16 Q. One last area of inquiry concerning who you are and what 

17 you do. That expert aspect that I talked with you about. That 

18 is, do you have a special interest, have you developed a 

19 special interest in diseases or causes effecting the lungs or 

20 other organ systems? 

21 A. Yes, sir. 

22 Q. What was that in, sir, and what is that in? 

23 A. I have a particular interest in diseases that effect the 

24 lungs, not only clinically, but also epidemiologically, 

25 pathologically, and from a perspective of forensic pulmonary 
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1 medicine. I have served as an exert witness in very many 

2 places in this country. In fact, outside of this country as 

3 well, and for many different court's and attorneys and 

4 government agencies and so on. 

5 Q. Does your breath and wealth of knowledge include the 

6 effects of cigarette smoking and its relationship to disease 

7 and lung cancer? 

8 A. A lot about that, yes, sir. 

9 Q. How long have you been studying that subject? 

10 A. I guess all my life as a doctor, approaching thirty years, 

11 but in particular since I've been a pulmonary doctor, and even 

12 more so I would say over the last twenty years. 

13 Q. Doctor Feingold, have you studied that particular subject 

14 matter historically? 

15 A. Yes, to a great degree. All the way back to the original 

16 literature on this topic, yes. 

17 Q. Have you studied it clinically? 

18 A. I study clinically in my examining room all the time. 

19 Q. Have you studied the effects of cigarette smoking on human 

20 disease from a statistical and epidemiological aspect? 

21 A. Yes, a great deal. Not only have I studied it, but I have 

22 written original computer programs. I didn't talk about my 

23 interest and the application of computer technology to 

24 diagnosis. I have done a lot of that. I am particularly 

25 interested in diagnosis using statistics in epidemiology in 

33 

1 lung cancer. 

2 Q. Doctor, have you previously been qualified as an expert in 

3 courts in South Florida, throughout the State of Florida, and 

4 in courts in other jurisdictions, even outside of Florida, in 

5 the area of internal medicine with a sub-specialty in pulmonary 

6 medicine, lung cancer, its causes, its effects, and its spread? 

7 A. Yes, sir, in state and federal courts. 

8 MR. COHEN: Your Honor, at this time I would like to 

9 tender Doctor Feingold as an expert witness in the following 

10 areas: internal medicine with a sub-specialty in pulmonary 

11 medicine, and lung cancer, its cause, its effects and its 

12 spread. 

13 THE COURT: Any objection, or any voir dire? 

14 MR. REID: Not as to those two areas. Your Honor. 

15 THE COURT: Those are three areas. You heard what he 

16 said, I take it. Internal medicine, pulmonary medicine, lung 

17 cancer, cause, effect and spread. 

18 MR. REID: Yes, sir, I did. 

19 THE COURT: No objection, we'll so qualify him as an 

20 expert. 

21 Ladies and gentlemen, you understand that an expert 

22 may express opinions. Go ahead. 

23 BY MR. COHEN: 
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24 Q. Doctor Feingold, is there an association between lung 

25 cancer and other cancers that spread either to the lungs or 

1 from the lungs? 

2 A. Yes, sir, very much so. 

3 Q. Is there such an association that you are familiar with and 

4 aware of? 

5 A. I know a lot about it, yes, sir. 

6 Q. Doctor, right off the bat, I want to ask you now, in that 

7 second area that we said we are going to talk about, and that 

8 is your opinions. Within a reasonable degree of medical 

9 probability, did you arrive at opinions in this case concerning 

10 what disease or condition Bob Allen had? 

11 A. Yes, sir, I did arrive at such a decision. 

12 Q. Did you arrive at opinions with respect to what Bob Allen 

13 died from? 

14 A. Yes, sir, I did. 

15 Q. Did you arrive at opinions as to what caused the disease 

16 that killed Bob Allen? 

17 A. Yes, sir, I did come to such opinions. 

18 Q. Tell the jury, if you would, what disease or condition did 

19 Bob Allen have? 

20 A. Mr. Allen unfortunately died as so many of my patients have 

21 died, the spread of lung cancer. He had metastatic lung cancer 

22 which arose in the left upper lobe. Meaning, it started in the 

23 left upper lobe and spread throughout his body, destroying his 

24 body and killing him. 

25 Q. I take it that at least on that second question I had, he 
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1 had the disease known as lung cancer, correct? 

2 A. Yes, sir. He had lung cancer, but it was metastatic. 

3 Meaning, it arose from the lung, it started in the lung, and 

4 spread to other parts of the body. 

5 Q. Did he die from metastatic lung cancer; that is, lung 

6 cancer that spread through other parts of the body? 

7 A. Yes, sir, he died less than one year after the detection of 

8 his disease. 

9 Q. Finally, on this subject matter, doctor, tell the jury if 

10 you would what caused the metastatic lung cancer in Bob Allen 

11 that he died from? 

12 A. Mr. Allen was a long-term cigarette smoker. The patient 

13 started smoking cigarettes in youth. Cigarette smoking causes 

14 — not all, not a hundred percent — but virtually all lung 

15 cancers in men. And in men who smoke as he did for some fifty 

16 years, it causes virtually one hundred percent of lung cancers. 

17 So cigarette smoking was the cause of this patient's lung 

18 cancer. 

19 Q. Doctor Feingold, let's now talk about the basis of that 

20 opinion. First and foremost, can we talk about lung cancer? 

21 A. Certainly. 

22 Q. Doctor Feingold, did I ask you to bring with you, if you 

23 could, any type of power point or your lap top which may 

24 contain demonstrations or visual aids that could help and 

25 assist you explain to the jury some of the medical principles 
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1 you are going talk about? 

2 A. You did ask me to bring it. I did bring it. I have it 

3 before me. 

4 Q. If at any time, doctor, you want to go to your lap top, put 

5 something up that helps explain, please feel free to do so, and 

6 just let us know what it is. 

7 A. Good. 

8 Q. Tell us, sir, what is lung cancer? 
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9 A. First of all, cancer is a disease in which individual cells 

10 of the body lose their ability to control themselves. 

11 Individual cells in the body divide, they have to 

12 decide because they wear out. They divide and create 

13 additional cells to replace themselves. The process of 

14 division is very complicated. It's based on following a 

15 certain pattern called a blueprint. The blueprint is in the 

16 DNA of cells. DNA was only discovered in 1953. 

17 More specifically, the DNA contains genes which are 

18 exact instructions on how to make different parts of the cells. 

19 This replication process, division proces, goes on every day, 

20 every second. It's going on every second in this room. 

21 Sometimes it goes array. Sometimes there is a mistake 

22 in the division process. As cells divide they lose one of 

23 their controlling genes, or one of their controlling genes 

24 becomes abnormal. From then on, that cell is an enemy in the 

25 body dividing rapidly, consuming resources, getting much bigger 
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1 than it is supposed to be in terms of number of cells. Not 

2 listening to the rules of the body, if you wish, and overtaking 

3 the other organs of the body. That's cancer. 

4 Now lung cancer — 

5 Q. We'll go to that in one second. 

6 Let me ask you this. If I understand it, cells 

7 divide, correct? 

8 A. Yes, sir. 

9 Q. Sometimes that's good? 

10 A. It is normally necessary for our survival. 

11 Q. Cells build tissue? 

12 A. Correct. All of our tissues, meaning our skin, our heart, 

13 our lungs, all of our tissues, our organs are made out of 

14 tissues and the tissues are made out of cells. 

15 Q. What happens in cancer. What is bad about the cell 

16 division and this creation, this building up of tissue? 

17 A. Because the cells that are cancer cells have gone crazy, if 

18 you wish. They don't understand when they are supposed to stop 

19 dividing. Instead of dividing once a month, maybe they'll 

20 divide once a minute. That's very bad. They take over the 

21 organ in which they originated. They start to destroy the 

22 organ by virtue of many, many, many more cells. 

23 Imagine this room could probably comfortably hold, a 

24 hundred people could be standing in here. What if we had no 

25 control at the door, and instead of a hundred people, we put 

38 

1 two hundred people in here. Pretty soon it would be 

2 uncomfortable. What if we put a thousand people in here? We 

3 wouldn't be able to survive. We would all die. That's what 

4 cancer is. 

5 Q. Do you have something that you could show the jury that 

6 assists you in demonstrating cancer of the lung specifically? 

7 A. Yes, I have slides that show cancer of the lung and cancer 

8 from other organs that went to the lung. 

9 Q. Would you put one up and explain what lung cancer is? 

10 A. I need somebody to switch this on. This is an image of 

11 cancer of the upper lobe. It's not Bob Allen. It's another 

12 cancer. The central tube-like structure running vertically in 

13 the center of the image is the trachea, or wind pipe. The wind 

14 pipe divides into two main bronchial tubes. 

15 Sitting in the approximal portion, the first portion, 

16 of the right main stem bronchus, all of the images I will show, 

17 your right is the patient's left. Your left is the patient's 

18 right. 

19 So approximately in the right upper lobe bronchus is a 
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20 large white cauliflower-like lesion with some black central 

21 portion to it. None of that belongs there. That is a cancer. 

22 That's what an upper lobe malignancy looks like originating in 

23 the lung. 

24 I have a less severe cancer, but still a very 

25 dangerous enemy. This is a small lower lobe cancer. It's more 
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1 peripheral, meaning it starts out in the edge of the lung. It 

2 has certain special features that are appreciable and are very 

3 relevant to Mr. Allen. That is, it has projections. 

4 You will see that the white structure at the bottom of 

5 the lung is not smooth, it's not round. It is a lesion that 

6 has a sort of finger-like projections into the lung. That is 

7 actually very, very typical of lung cancers that originate in 

8 the lung. The tumor grows wildly, not regularly like a normal 

9 structure. It sort of divides, like a crab, reaches into the 

10 lung to destroy it. 

11 Q. Let me ask you one thing. You put up two pictures of lung 

12 cancer. One referred to a squamous cell and the other is now 

13 an adeno cancer, or an adenocarcinoma? 

14 A. Yes, sir. The correct term is adenocarcinoma. 

15 Q. Explain to the jury a little bit about the types of cancer, 

16 cell type. 

17 A. Yes. Doctors divide the kinds of cancer into certain 

18 important different types. I am going to come back to the 

19 slide I just passed to emphasize the difference between a 

20 primary lung cancer and a secondary lung cancer. This has been 

21 sort of simplistic division of cancers into the vein types. 

22 They are either non-small cell lung cancer, or small cell lung 

23 cancer. 

24 Non-small cell lung cancer is the more common, and it 

25 includes squamous cell, adenocarcinoma, and large cell 
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1 carcinoma. Small cell carcinoma, by itself, is about thirty 

2 percent of lung cancers. 

3 Doctors typically divide cancers into adeno or 

4 squamous. Cancers don't necessarily belong strictly to those 

5 divisions. It is not uncommon, it is usual. If you study a 

6 cancer carefully enough to find aspects of squamous cell and 

7 adeno, and even small cell in the same cancer — 

8 Doctors classify cancers of the lung based on the main 

9 type, the predominant cell in the cancer. 

10 The reason this is done is because it has a lot of 

11 impact on the prognosis of the patient, whether they are going 

12 to survive or not, and the form of treatment that should be 

13 used. 

14 Q. Is there something that is important to a clinician, like 

15 yourself, concerning the spread of cancer? 

16 A. Yes, very much so. For example, small cell lung cancer 

17 spreads almost always. Adenocarcinoma often spreads in the 

18 lung, and I will show you why. 

19 You see, this tumor is an adenocarcinoma and it's 

20 peripheral, it's at the edge of the lung. As such, it may not 

21 cause symptoms. It is out in the small portion of the lung 

22 where patients don't develop many symptoms. They don't cough 

23 as much. Nothing much happens until the disease is advanced. 

24 Then it metastasizes. It sends cells to the other parts of the 

25 body. 
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1 Now, the concept of metastasis means one of the 

2 aspects, one of the features of cancer is that cancers don't 

3 just grow in one place. They send messengers elsewhere in the 

4 body, both through the blood and through the lymph glands. 
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5 These messengers are like shock groups, they are like soldiers 

6 taking over new territory. 

7 Metastasis are cells, or groups of cells, that break 

8 off from the original cancer and spread through the bloodstream 

9 to other organs of the body. That is really bad. That is how 

10 the body gets destroyed by a cancer. 

11 Q. When you hear the term "metastatic lunger cancer," 

12 "metastatic cancer," is that defining this spread? 

13 A. Yes. Most lung cancers metastasize before they are 

14 discovered, which is the reason that most people who have lung 

15 cancer die. It is in excess of ninety percent of all lung 

16 cancer patients die. Some small number of patients who come 

17 early to the doctor's attention, usually by coincidence or 

18 accident or some screening process, about forty percent of 

19 those people with very early cancer can survive. Most people 

20 don't survive. 

21 Q. Are there typical or usual spread patterns of cancer that 

22 originate in the lung? 

23 A. Yes. The lung typically metastasizes to itself. Meaning, 

24 it will spread to itself, but also it spreads to other organs 

25 in the body. Very, very commonly to the brain, to the bone, 
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1 and to many other parts of the body. To the liver, for 

2 example. 

3 When the liver is affected, it doesn't function 

4 correctly to clean the blood and the person dies a toxic death. 

5 Lung cancer also very typically metastasizes to the bone, 

6 either to the ribs or to the vertebrae, to the bones in the 

7 back. People often come to medical attention, to the fact that 

8 they have lung cancer, because they have pain. A bone breaks 

9 because it is being invaded by this cancer. The person didn't 

10 have much trauma, but the bone breaks any way. The doctor 

11 finds out that the patient has a pathological fracture, which 

12 is actually what Allen had. 

13 Q. Let me ask you these two questions in that respect. Did 

14 you, based on your review of whatever material you reviewed, 

15 did you reach an opinion or conclusion whether or not there was 

16 film evidence, radiological x-ray evidence of a lesion, a tumor 

17 in Bob Allen's lung? 

18 MR. REID: Objection, the witness wasn't tendered or 

19 qualified in the area of radiology. 

20 MR. COHEN: If I may respond. Judge? 

21 THE COURT: Let me look at the question. 

22 I believe that he testified he looked at tens of 

23 thousands of x-rays. Was he by experience qualified? 

24 MR. REID: No, sir. He wasn't even tendered as an 

25 expert in that area. I have some voir dire. I had no 
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1 objection to pulmonary, obviously. 

2 THE COURT: I don't know how a pulmonary expert, a 

3 doctor In pulmonary medicine would be able to perform his 

4 functions without being able to read an x-ray. 

5 MR. REID: I am referring it to radiologists who give 

6 opinions about it to the pulmonary doctor, which is the typical 

7 way. 

8 MR. COHEN: I thought Mr. Reid heard Doctor Feingold's 

9 testimony that he regularly reviews films, he uses that as a 

10 diagnostic tool with respect to lung disease, and he 

11 specifically — 

12 THE COURT: I think that's what I just said, didn't I? 

13 Well, he is not being asked the implementation or 

14 mechanics of how one creates an x-ray. He is being asked about 

15 reading an x-ray. I will permit him to answer the question. 
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16 DR. MR. COHEN: 

17 Q. Doctor, let me repeat it so it's in context. 

18 Did you arrive at an opinion based on your review of 

19 the records you did in this case as to whether or not Bob Allen 

20 on films demonstrated a lung lesion, a lung tumor? 

21 A. From my perspective as a lung specialist, I certainly did 

22 come to an opinion, yes, sir. 

23 Q. And did you come to an opinion based on your review of that 

24 material as to what type of lung lesion that was? 

25 A. Yes. 
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1 Q. What was it? 

2 MR. REID: Objection, Your Honor, on the same basis. 

3 May I have a continuing objection to this area? 

4 THE COURT: All right. Overruled. Yes, you may have 

5 a continuing objection. 

6 THE WITNESS: My opinion is that the patient had a 

7 lung cancer, which is, a cancer that arose in the lung. To my 

8 eye, the cancer was a typical primary pulmonary cancer that I 

9 know also spread elsewhere. The cancer actually originated, in 

10 my opinion, from the patients's lung. 

11 BY MR. COHEN: 

12 Q. When you use the term "originate," is that the same as 

13 saying it's a primary lung cancer? 

14 A. Yes, that's what it means. Primary lung cancer means the 

15 primacy, or the site of origin, the place it started is the 

16 lung. 

17 Q. In your review of the records of Bob Allen in this case, 

18 did you also note and detect whether or not that primary lung 

19 cancer spread to other parts of his body? 

20 A. Yes, sir. 

21 Q. What did you find out, what did you discover, what did you 

22 rely on? 

23 A. I relied on the reports of other doctors, the description 

24 of x-rays of bone scans, of CT scans. I also relied on the 

25 results of pathology. The patient ultimately had a biopsy of a 
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1 bone in the foot called a cuboid bone. I looked at the reports 

2 of this cuboid bone pathology. I studied those reports. I 

3 also looked at photomicrographs, that means pictures taken 

4 through the microscope, prepared on the biopsy of the bone. 

5 Based on all of that information, I came to certain conclusions 

6 about whether the patients's lung cancer spread to other parts 

7 of the body. 

8 Q. Doctor, in your review of the medical charts and records 

9 associated with Bob Allen's medical care and treatment, did you 

10 discover that no autopsy was performed? 

11 A. I did discover that. I noted that there was no autopsy. 

12 Q. In arriving at your opinions concerning his disease, 

13 concerning his death, concerning the cause of his death, did 

14 you need an autopsy in order to arrive at your opinions? 

15 A. I didn't need it upon my review of the case. I think it 

16 was pretty straightforward. 

17 I wouldn't have needed it if I had been the patient's 

18 doctor. If I had been treating this patient, I would not have 

19 advised autopsy. 

20 I do often advise autopsy, probably more than other 

21 people. I would not have advised autopsy in this patient's 

22 case because I would not have thought it necessary to determine 

23 any more about the nature of the disease. I think the nature 

24 of the disease was clear. 

25 Q. Doctor, let's look at some of those materials that you 
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1 relied on with respect to your reaching your opinions 

2 concerning his disease and the cause of his death, okay? 

3 A. Yes, sir. 

4 Q. Doctor Feingold, one of the things you said that you had 

5 looked at and reviewed and you told the jury about was the fact 

6 that Bob Allen had a biopsy done with respect to the cuboid 

7 bone. That's that bone in the foot, correct? 

8 A. Yes, it's the sort of square bone just proximal to the 

9 fourth and fifth toe. It makes up the base of the foot. 

10 Q. Did you come to discover in your review of the medical 

11 charts and records that you did, how it was that Bob Allen 

12 developed to the point where he needed to get a biopsy done on 

13 that cuboid bone? 

14 A. I did. 

15 Q. What did you find? 

16 A. I found that the patient went to a doctor, an orthopedic 

17 specialist, whose name is Michael Wittels, W-i-t-t-e-l-s. 

18 Q. What was his complaint? 

19 A. His foot was hurting him. The patient had right ankle 

20 pain. It was hurting him to the point that he was having 

21 trouble walking. 

22 Mr. Allen told Doctor Wittels that he had twisted his 

23 ankle some months before, perhaps it was October. At first it 

24 got better. Then his foot started to hurt him more and more, 

25 and finally he went to see Wittels for a medical diagnosis. 
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1 Doctor Wittels examined the patient and had an MRI of 

2 the foot done the very next day. Wittels saw the patient on 

3 December 30, 1998, and on December 31st, 1998 the patient had 

4 an MRI of the right foot. 

5 Q. Doctor Feingold, when you talk about an MRI, is that one of 

6 those films that are taken and pictures that are used to try to 

7 evaluate a patient? 

8 A. Yes, it's called an be imaging study. It's not actually 

9 done with x-rays. It's done with magnetic waves. It shows the 

10 soft tissues of the foot and other structures. 

11 Q. Did Doctor Wittels then refer Mr. Allen to another 

12 physician to help evaluate his condition? 

13 A. Ultimately, yes. First of all. Doctor Wittels obtained 

14 certain other films. Also, Doctor Wittels referred the patient 

15 to Doctor Thomas Temple, who also saw the patient. 

16 Q. Do you know what kind of a physician, in your review of the 

17 records or by way of name and reputation in this community, 

18 Doctor Temple is? 

19 A. Yes, he is a professor of musculoskeletal oncology. That's 

20 a lot of words. 

21 Q. What does that mean? 

22 A. Oncology means cancer. Cancer of muscles and bones. 

23 THE COURT: Could you spell it? 

24 THE WITNESS: M-u-s-c-u-l-o-s-k-e-l-e-t-a-1, oncology. 

25 THE COURT: Thank you. 
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1 BY MR. COHEN: 

2 Q. I am glad you were asked that question. 

3 Doctor, after Mr. Allen was referred to Doctor Temple, 

4 what happened with respect to this investigation of the source 

5 of the problem? 

6 A. Several things sort of happened almost all at the same 

7 time. The patient had a biopsy of the foot. That is an actual 

8 surgical procedure where a portion of the abnormal cuboid bone 

9 was taken and looked at under the microscope. The patient also 

10 had a variety of x-rays and CT scans and bone scans and other 

11 things. This is the biopsy of the foot. 
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12 Q. Let me just show you where this comes from and ask you, 

13 Doctor, if you could, have you seen this document before? It's 

14 Exhibit 494 in evidence. 

15 MR. REILLY: In keeping with the limitations that were 

16 placed on me yesterday, I would object to the showing of the 

17 document just as I was not permitted to show the medical 

18 records to Doctor Benowitz yesterday. 

19 THE COURT: I am sorry. I did not know that you had 

20 been precluded from doing that. Can I see you? These things 

21 are all in my way. Maybe you can stand up, Mr. Reilly. I 

22 didn't have eye contact with you. 

23 I wasn't aware that you had been precluded from 

24 putting anything up. What I thought we had agreed upon 

25 yesterday is that we wouldn't have stuff put on the board, that 
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1 everybody could read, and just have people read it. 

2 To that extent, if the last question was "doctor, read 

3 this to the jury," or something like that, I am going to 

4 sustain your objection. I don't think it ties in with anything 

5 you did yesterday. I think I treated both of you exactly the 

6 same way. I think the jury will agree with that. I certainly 

7 didn't mean to preclude one side from doing something that I 

8 let the other side do. 

9 Was that the suggestion of your objection? 

10 MR. REILLY: That's what I was attempting to do 

11 yesterday with Doctor Benowitz. He looked at medical records 

12 and I wanted to review the medical records with him, but I 

13 wasn't permitted to do that. 

14 THE COURT: I think what you were doing, or starting 

15 to do yesterday, was to put it up and say read a sentence and 

16 say is that what it says. He said a series of yes's or no's. 

17 I precluded both of you from doing the same thing. I follow 

18 the same rule throughout the case on both sides. 

19 Ladies and gentlemen, I am not trying to impose one 

20 rule on one side and one on the other. Contrary to what has 

21 been suggested here. That's not the Court's objective. The 

22 same rule applies both ways. 

23 Now, if you are going to put up documents and simply 

24 have the lawyer read the first five words and say to the 

25 witness "is that what it says," and the witness says "yes," 
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1 that's a waste of your time. I am not going to permit that. 

2 If there is something that is unclear about the 

3 records that the doctor needs to explain — that he is an 

4 expert on and we are not, you are not — then that's 

5 permissible. To that extent, if there was something left out 

6 of the doctor's testimony yesterday and you wish to recall him 

7 and ask him about something that was unclear on the record, you 

8 may do so. That's the ruling on this. 

9 Don't ask him just to read it to the jury unless there 

10 is something in there like the "metasophical urinalysis" or 

11 whatever it was he just told us about that none of us know a 

12 thing in the world about, you can ask about that. If it's just 

13 plain reading that there was a biopsy on the foot, you don't 

14 need to read that. Let's go on. 

15 BY MR. COHEN: 

16 Q. When biopsies are taken in the practice of medicine, are 

17 reports formed and initiated and provided? 

18 A. Yes. They reflect the opinion of the pathologist. 

19 Q. Doctor, tell the jury what is a metastatic poorly 

20 differentiated carcinoma? 

21 A. Cancers are divided into carcinomas and lymphomas and 

22 carcomas. They are different kinds of cancers. The word 


http://legacy.library.ucsf.®du/tiel/ritttp§aOO/pdtndustrydocuments.ucsf.edu/docs/xjxd0001 



23 carcinoma refers to a kind of cancer that originates from 

24 certain cells. The word carcinoma puts it into a certain 

25 class. 

1 Poorly differentiated means that the cancer is 

2 relatively wild. If a cancer is well-differentiated, it 

3 maintains the appearance of its original cell. If a cancer 

4 comes from the lung originally and it's relatively 

5 well-differentiated, it doesn't look that different than 

6 certain kinds of lung cells. All lung cancers are relatively 

7 poorly differentiated, but some are even more poorly 

8 differentiated. This thing was poorly differentiated, meaning, 

9 it's a bad actor, it's really wild, it's crazy already. 

10 Metastatic because the appearance of this 

11 adenocarcinoma doesn't originate in the bone. So simply by 

12 knowing that the cells that the pathologist saw in the bone 

13 biopsy could not have come from the bone, the doctor knows, 

14 that's the pathologist — and I know by reading the report — 

15 that this cancer came from somewhere else. 

16 So in those four words, there's a huge amount of 

17 information. Metastatic, because it couldn't have come from 

18 the bone. Poorly differentiated, because the cancer is an 

19 aggressive hostile enemy that is already acting wild. 

20 Carcinoma, it's not a lymphoma. It would be there anyway. It 

21 wasn't a carcoma, which could have come from the skin or the 

22 bone. It is a cancer that comes from an organ in the body. 

23 Q. Concerning the relationship between the lungs or other 

24 organs that we discussed before, is there a specific 

25 relationship between lung cancer and kidney cancers? 

1 A. Oh, yes. 

2 Q. What is that? 

3 A. First of all, kidney cancer typically metastasizes to bone, 

4 but also to lung. Probably about forty percent of advanced 

5 kidney cancers, cancers that are present for a while are big in 

6 sending out their messengers, will metastasize to bone. 

7 The opposite is also true. In autopsy studies, a very 

8 substantial percentage of lung cancers are found to metastasize 

9 to kidney. If a cancer starts in the kidney, it may very well 

10 metastasize to the lung and bone and other places. 

11 If it starts in the lung, it may very well metastasize 

12 to bone and kidney and other places, brain, liver, so on. Both 

13 are possible, which makes the stains important. You see, 

14 there's a reference to immunoperoxide stains. That's one of 

15 the ways the doctors can tell where the thing came from. The 

16 other way is x-ray. 

17 If an x-ray looks like a primary lung cancer, and 

18 there's no significant lesion in the kidney, there's an 

19 assumption that it's probably a lung cancer. The next step is 

20 to look at special stains, which were done in this case. 

21 Q. Recognizing this relationship between kidney and lung 

22 cancer, what does it mean in a pathology report when one says 

23 it's a possible renal or squamous carcinoma? 

24 MR. REID: I object. The witness was not tendered as 

25 an expert in the field of pathology, and that is not something 

1 that he is an expert in. He relies on real pathologists — 

2 THE COURT: All right. We have been at it an hour and 

3 a half in a highly technical field. So I think we will excuse 

4 the jury and I will take it up outside of their presence. 

5 Ladies and gentlemen. 

6 [The jury leaves the courtroom]. 

7 MR. REID: May we excuse the witness from this 
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8 discussion. Your Honor? 

9 THE COURT: I suppose so. Doctor, if you would wait 

10 outside, please. 

11 [The witness exits the courtroom.] 

12 MR. COHEN: Judge, my response is there isn't a 

13 clinician in town, and this witness confirmed it by his 

14 testimony, who doesn't rely on all of those factors and 

15 aspects. Clinical is what he said. Pathological is what he 

16 said. Radiographically is what he said. 

17 What they do is, just like this report demonstrates, 

18 the pathologist's opinions, based on gross examination and 

19 microscopic examination and further testing, prepares a report 

20 containing his or her opinions. Who does it go to? It goes to 

21 the clinician. It goes to the doctor who then evaluates all 

22 the information, clinically, pathologically, and 

23 radiographically in order to arrive and assist in the diagnosis 

24 of, in this case, cancer. 

25 That's exactly what Doctor Feingold testified to, and 
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1 that's what he does. 

2 THE COURT: Mr. Reid. 

3 MR. REID: Your Honor, I think we could all agree that 

4 expert witnesses, even medical doctors, cannot be expert 

5 witnesses in every field of medicine. There is case law that 

6 holds that. 

7 This Court has to make a determination using the 

8 Daubert standards and other things as to whether this witness 

9 is qualified to give opinions in a specific field that he is 

10 giving testimony. 

11 This is the witness who prepared a 109-page report 

12 with about twenty or more topics of expertise that he intended 

13 to do. We filed a motion. We had a hearing. Counsel 

14 announced at the hearing that the doctor would only be offered 

15 in the area in which he qualifies as an expert. That was part 

16 of our December hearings. So we came here today and he was 

17 qualified in those areas, in pulmonary and internal medicine 

18 and the cause of cancer, and so forth. 

19 He asked him questions about pathology, radiology, 

20 epidemiology. All those questions came up, and I was waiting. 

21 None of those areas were tendered. 

22 This witness. Your Honor — there is a board for 

23 pathologists, there are doctors who are specialists and 

24 certified in pathology. This witness is not certified in 

25 pathology. He never even tried to take the board. In fact, he 
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1 testified that he would not be permitted to take the board. He 

2 is not qualified to take that board. 

3 He is not a member of any pathological societies or 

4 associations. He hasn't published, he doesn't teach. 

5 Furthermore, Your Honor, the standard of medical care 

6 is to refer patients to pathologists to diagnosis cancer. This 

7 witness will concede that. This witness cannot sign off on a 

8 pathology report in his hospital. He has testified to that. 

9 So what he is not allowed to do in his medical field, 

10 he wants to come into this courtroom and suddenly be qualified 

11 as an expert in pathology and tell this jury what the slides 

12 mean, what the staining means, what the pathology means. 

13 The pathologist wrote that document that's on the 

14 board. The last question, as I recall, was what does the 

15 pathologist mean when he uses those words. Well, the 

16 pathologist is qualified to say what he means. A pulmonologist 

17 is not. In the field of medicine, if a witness cannot exercise 

18 the specialty out there in the world, he should not be brought 
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19 into a court and suddenly be made into an all-purpose expert. 

20 THE COURT: Can the pulmonologist, whatever this man's 

21 expertise is, can he, under your analysis and your submission, 

22 state to the jury what that report meant to him? 

23 MR. REID: No, sir. Because that's an opinion in the 

24 field of pathology. 

25 THE COURT: See, there is where we break down on all 
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1 of this. The defense has been arguing throughout the trial 

2 that unless a person is qualified in a particular field, they 

3 cannot tell this jury their opinion about what that report 

4 meant to them when they read it or analyzed it. The suggestion 

5 is made that they are barred from doing that unless they have 

6 gone and gotten an engineering degree or a pathologist degree 

7 or a board certification. That has been troubling throughout 

8 this trial because there certainly is a degree of logic to 

9 that. 

10 With these medical experts, their fields of necessity, 

11 must understand and be able to read and interpret a variety of 

12 things. A pulmonologist, obviously, has to be able to read 

13 x-rays. He may not be able to tell the jury the mechanical 

14 process by which an x-ray is created. He certainly has to be 

15 able to read it to understand it to treat his patient. 

16 Certainly, he has to be able to read and understand 

17 reports rendered by other experts in their field as his 

18 interpretation of those reports and what they mean to him in 

19 either treating his patient or testifying here in court. 

20 Then on cross-examination, it is the responsibility of 

21 the cross-examiner to show that he is far off-base and doesn't 

22 know what he is talking about and cast doubt on his credibility 

23 and his opinion. That is the matter of weight we give to 

24 evidence. 

25 Here, let me draw an analogy and ask your comment on 
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1 it. It's probably not a very good example, but I would like 

2 both of your thoughts on this so we can put this in context, 

3 not just for Doctor Feingold, but throughout the balance of the 

4 trial. 

5 A coach of a baseball team, the Marlins or something. 

6 Here's the short stop who shouts out something to the effect 

7 that the opposing team's batter is rounding second and headed 

8 for third. The coach then is called upon to interpret what 

9 that meant to him. It doesn't mean the short stop is correct, 

10 that the hitter was rounding second and headed for third, it 

11 may mean that he was going to stop at first or stop at second. 

12 But somebody with the requisite years of experience 

13 and training and understanding the game of baseball, why 

14 couldn't he come in and say, "well, I observed the opposing 

15 team's best hitter coming up, so I shouted out or sent a signal 

16 out in the outfield" — whatever he did. 

17 That's a very silly example and probably 

18 over-simplistic, but here you have got a man with many years of 

19 treating this lung disease and board certified in it and 

20 qualified as an expert in treating that. Well, if he cannot 

21 rely upon the reports that others give him and understand them, 

22 then, of course, he is not going to be very successful or a 

23 very good doctor, but aside from that, why could he not be able 

24 to testify as long as it is in the realm of what it means to 

25 him, how he interpreted it. Not that he is correct in that. 
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1 Not that his opinion is right in that. 

2 It gets back to the example I said the other day. The 

3 mechanic that dealt with the "o" ring on The Challenger that 
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4 leaked probably could tell you why the "o" ring leaked as well 

5 as the person with a doctor's degree in engineering from MIT 

6 that sat back in the booth and watched The Challenger 

7 practically veer off course and explode. 

8 Why are we putting these in little boxes and little 

9 compartments all over the place if a person has the requisite 

10 background and deals with these things every day and reads them 

11 every day? 

12 He may not be nearly as qualified to tell us what 

13 those words mean as would a pathologist. That's true. I 

14 certainly grant you that. That's why your argument has a 

15 certain degree of logic to it. 

16 But if you can't do that, if you can't rely on the 

17 pathologist's report to him, as a pulmonologist, then how does 

18 he even function as a pulmonologist? Any thoughts you have on 

19 this, I'm really inviting your comment. I want to understand 

20 why we are compartmentalizing all of these experts into these 

21 finite little groups and then saying as an evidentiary matter, 

22 it's not a matter of their weight or credibility, it's a matter 

23 of preclusion entirely. 

24 MR. REID: Here is the reason. Your Honor. It's 

25 because medicine does that. Medicine is divided into 
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1 specialties. They have huge structures and boards and 

2 organizations and tests that you have to go through to make 

3 sure you are truly an expert in a particular field. 

4 We have Daubert. Those are the guidelines that we 

5 work under in a case when we talk about expert witnesses. It 

6 is incredibly Important to make the right call about this in 

7 the beginning because once this jury is told that somebody is 

8 an expert — and the cases say this — that adds an aura to 

9 them. That raises them in the jury. So we have a set of 

10 rules. 

11 The case law is very clear that a doctor is not an 

12 expert in every field of medicine. Just because he reads 

13 x-rays, reads slides from time to time, the question is is that 

14 his field of expertise such that he should be raised up by this 

15 Court in front of this jury and anointed with the title expert 

16 of pathology. 

17 It's important for the Court to appreciate what this 

18 witness does in the real world, because he doesn't do this in 

19 the real world. He doesn't draw the opinions by himself and 

20 send those along. This witness has testified — 

21 THE COURT: Does he read them and interpret them for 

22 his patients? 

23 MR. REID: No, sir. He reads them and then he goes to 

24 the pathologist to find out what the answer is. If I could 

25 just proffer the testimony. Your Honor, from the Connor case. 
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1 THE COURT: Wait just a minute now. You are saying 

2 that this doctor, in his twenty-eight years that he has been 

3 doing this, as a board certified pulmonologist, you are saying 

4 that he doesn't read and rely upon other experts in the medical 

5 field? 

6 MR. REID: That wasn't the question I was answering, 

7 Your Honor. I'm sorry, I misunderstood. I thought you said 

8 does he read the slides, does he read the x-rays? You mean 

9 does he read the reports? 

10 THE COURT: Yes, does he take all this information 

11 given to him by other experts and pull it together and read it 

12 and treat patients? I think he does and he has been doing 

13 that. 

14 The fact that the medical field breaks him down into 
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15 board certified dermatologists or chiropractors or whatever, it 

16 doesn't mean necessarily that when we are dealing with 

17 admissible and relevant evidence in the case, that we cannot 

18 listen to a doctor give us his opinion as to what he has read 

19 and understands these things to be. 

20 You would be absolutely correct if the plaintiff had 

21 brought in a carpenter here or brought in my hypothetical 

22 coach, put him on the stand and said, "now, coach, this was a 

23 baseball player that got sick. I want you to look at this 

24 x-ray and tell us what it means because you've known baseball 

25 players all your life." He looks at it and he starts to tell 

61 

1 us, well, that's cancer or not. That would be ridiculous, of 

2 course. 

3 To designate that kind of person, a coach, a carpenter 

4 as an expert in being able to read medical documents and give 

5 an opinion, however absurd their opinion might be, how ever 

6 wrong it might be, is to frankly, raise this medical boxing of 

7 people and categorizing of people to a level that would mean 

8 that we never would get a trial completed one way or the other 

9 in court. 

10 I think that you all can show that this man is wrong 

11 in his opinion, that he doesn't know what he is talking about. 

12 You can show that he is not board certified in pathology. You 

13 can show all these things. Does that mean that he can't tell 

14 this jury I've read these reports and to me, that means that he 

15 had cancer? He does that every day of his life. 

16 MR. REID: Your Honor, may I make a couple of 

17 observations I think I need to make for record purposes? 

18 THE COURT: Go right ahead. 

19 MR. REID: This witness has testified in the Connor 

20 case, "I am not the one who makes the pathological diagnosis. 

21 I go and I sit at a double-headed microscope." Question, "you 

22 refer them to the pathologist because that is the standard of 

23 care, right?" Answer, "absolutely, absolutely." 

24 THE COURT: Where does it say that the report from the 

25 pathologist that comes back to him after he refers it, that he 
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1 doesn't have the expertise to read it and understand it? 

2 MR. REID: Your Honor, I am going step at a time. The 

3 first step is he is not qualified to read the slides, to read 

4 the x-rays, and to draw conclusions from those. Let me finish 

5 that and then I can answer the question. 

6 He also testified in the Seaborn case, "I rely on the 

7 observations and the selection of cells by the pathologist, so 

8 I do not typically come to an independent conclusion without 

9 the pathologist." He also said that he "cannot sign pathology 

10 reports drawing conclusions about whether there is cancer, that 

11 it is a pathologist who makes a decision about if a person has 

12 cancer and what kind of cancer." He also said he "is not 

13 permitted to sign x-ray reports, even though he might look at 

14 them." The standard of care is not. 

15 Here is the problem. The issue in this case, the 

16 precise issue, the reason it is so narrow is because the issue 

17 is narrow. The issue is what was the origin of the cancer in 

18 Mr. Allen's foot? That is based on radiology, pathology, 

19 fields of expertise. 

20 THE COURT: He has testified to that without 

21 objection? 

22 MR. REID: Yes, sir. 

23 THE COURT: Without objection. He has testified the 

24 cause was cancer in the lung that spread. No objection. He 

25 agreed he was an expert. Now what are we getting into? He is 
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1 now telling us I relied on this, I relied on that. You are 

2 saying he hasn't got the requisite expertise to rely on that. 

3 MR. REID: And I had objected to his qualifications 

4 before he gave that testimony, and the Court granted me a 

5 standing objection because it's based on pathology and 

6 radiology. 

7 THE COURT: No, no, no, no. Let's be factual now. I 

8 am sorry. Let's be factual about what is in this record, 

9 Mr. Reid. Maybe you weren't here this morning or didn't 

10 listen. 

11 He was asked this morning precisely what caused 

12 Mr. Allen — what was the cause of his death? He said "Bob 

13 Allen had lung cancer that spread throughout his body." No 

14 objection at all. "It started in the lungs and it spread to 

15 other parts of the body and he died." No objection at all. 

16 Now he is telling the basis of his opinion and you are 

17 objecting. 

18 MR. REID: That's the point. Your Honor. As long as 

19 he bases it on his opinions as a pulmonary doctor. But here 

20 what he's doing is he's contradicting — and this is why I say 

21 it's a very narrow issue, and this is what prompted the 

22 discussion now. 

23 The question was, what does this report by the 

24 pathologist mean to you? He is not competent to give that 

25 opinion. He is going to disagree with the pathologist and say 
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1 "my opinion in pathology is that it's something else." That is 

2 the testimony that we are trying to exclude. 

3 THE COURT: He disagrees with the pathologist? 

4 MR. REID: Yes, sir. Because he is not competent to 

5 give that testimony. 

6 THE COURT: For whatever reason, just factually, you 

7 are saying that he is going to disagree with the pathologist? 

8 MR. REID: Yes, sir, he is, with the treating 

9 pathologist. Even though they say renal cell and even though 

10 the later pathology who did staining thought it was consistent 

11 with renal cell, he is going to say "it wasn't, those guys are 

12 wrong. They misinterpreted the staining." That's what he said 

13 in his — 

14 THE COURT: Wouldn't you be bringing that out on 

15 cross-examination any way? 

16 MR. REID: Oh, yes, sir. 

17 THE COURT: I would think so. Then why are you 

18 objecting to it now? When it comes out, is that what your 

19 problem is? 

20 MR. REID: If you permit him to be an expert, you 

21 allow him to give opinions that he is not competent to give, 

22 and under Daubert, he should not be permitted to give. 

23 THE COURT: All right. The objection is overruled. 

24 Let's proceed. This is placing some theory over a sensible 

25 understanding of what people are called upon to testify. He is 
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1 not and will not be permitted to state why the pathologist said 

2 what he said. He is going to be able to state that he has the 

3 pathologist report and he's read it. 

4 We are going to take a recess. Doctor, you can still 

5 wait. He has already testified without any objection as to the 

6 spread of this and the cause of it. He has now explained the 

7 basis of his opinion, and he is able to do that under the rules 

8 of evidence. Overruled. 

9 All right. We'll take a short recess. 

10 [There was a short recess.] 
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11 THE COURT: Bring the jury in please. 

12 [The jury returns to the courtroom]. 

13 THE COURT: Be seated please. 

14 Mr. Cohen. 

15 MR. COHEN: Thank you. Your Honor. 

16 BY MR. COHEN: 

17 Q. Doctor, we were talking about pathology reports concerning 

18 biopsies and your role as a clinician who regularly relies on 

19 these reports in helping you to diagnose patients. 

20 Tell the jury, if you would, now that we finished 

21 metastatic poorly differentiated carcinoma means, tell them 

22 what possible renal or squamous carcinoma means to you. 

23 A. This report, as I read it, and as I would read it in a 

24 clinical setting, taking care of a sick person, means to me 

25 that the pathologist has determined that it is a cancer. The 

6 6 

1 cancer did not start in the foot. It started from somewhere 

2 else. And then the pathologist raises certain possible sources 

3 where the cancer actually came from, and mentions squamous cell 

4 as one type and also renal cell. 

5 Renal cell carcinoma is one kind of cancer that 

6 definitely metastasizes to bone, and it's very reasonable for 

7 the pathologist to suggest that possibility. 

8 And squamous cell carcinoma is another kind of cancer 

9 that very typically metastasizes to bone. So that another very 

10 reasonable possibility. 

11 The doctor who read these slides suggested both 

12 possibilities and then said that certain things like stains 

13 would be done to try to figure out where the thing actually 

14 came from. 

15 Q. As a clinician with experience in reading pathology reports 

16 that help you diagnose a patient's condition, is it uncommon 

17 for a pathologist at this stage to be uncertain or inclusive as 

18 to the origination or the cause of the cancer, lesion or tumor 

19 in a foot? 

20 THE COURT: Doctor, that is asking you to comment upon 

21 a — a pathologist, what is common for a pathologist. The 

22 objection I will sustain. 

23 BY MR. COHEN: 

24 Q. Let me rephrase. I withdraw that. 

25 Doctor, as a clinician who regularly receives reports 
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1 like this as well as other information, is it uncommon for you 

2 at this point to be uncertain with the information that you are 

3 gathering as to the source or the origination or the primary 

4 site of the tumor? 

5 A. No, it would be common. 

6 In this scenario — and if I had this scenario exactly 

7 in front of me — and I did. I had this scenario last week, 

8 precisely. This kind of scenario — I am not certain. I have 

9 to proceed. I have to recommend that certain other things be 

10 done so that I can figure out where exactly the tumor came 

11 from, and I can then hand the case over, for example, to 

12 somebody to treat the patient. 

13 Q. When something else has to be done in your clinical 

14 practice, when you are actually taking care of a patient, what 

15 are some of the recommendations that you would make about 

16 further investigation of that biopsy, that tissue? 

17 A. Typically, I am in charge. I am the primary doctor. It 

18 doesn't mean I'm a general practitioner. I am the attending, 

19 the physician making the decision. I bring together the 

20 resources of several people; radiologist, pathologist and 

21 surgeon. We have a meeting. We don't necessarily meet 
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22 physically face to face. But we will have a series of 

23 discussions. 

24 I will speak to the pathologist and say; look, we have 

25 got this biopsy, and we can or can't get any further biopsy, 
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1 but let's try to narrow it down or get the exact source. I 

2 have this information from radiology. Let's do certain stains. 

3 I am extremely familiar with exactly what stains I 

4 want. I will typically have a discussion with my colleague, a 

5 pathologist. I will say; listen, in this scenario I have this 

6 on the x-ray. I know this. The pathologist doesn't, or 

7 doesn't need to. I have got this issue. I need to solve this 

8 problem. Let's choose a group of stains which will help to 

9 solve the problem. 

10 Q. Doctor, in this case, when you reviewed the records and the 

11 charts of Bob Allen, did you discover that additional testing 

12 of that biopsy, that tissue, was done? 

13 A. I did. I wasn't surprised to find that. That's what I 

14 expected to find and it was done. 

15 Q. In evidence as composite exhibit 494, there is a report 

16 from a Doctor Nadji for the University of Miami School of 

17 Medicine. Do you know who that is? 

18 A. I know who it is. I don't know the doctor. 

19 Q. Do you know what he does? 

20 A. Yes. 

21 Q. What is he? 

22 A. He is a kidney pathologist. A nephropathologist. 

23 Q. Do you know, in your review of these records and the 

24 documents that you relied on to arrive at some of your 

25 opinions, if the first pathologist. Doctor Civantos, whose 
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1 report we have seen, referred this tissue, this biopsy sample 

2 to Doctor Nadji for additional testing. 

3 A. It said so. The report actually said that it will be sent 

4 to Doctor Nadji. 

5 Q. Let me ask you this. 

6 In your review of those records, did you see where 

7 Doctor Nadji did some additional testing? 

8 A. I did. 

9 Q. Doctor Feingold, what does it mean to you when additional 

10 pathological testing, microscopic examination staining of the 

11 bone reveals a metastatic carcinoma consistent with a renal 

12 primary? What does that mean to you? 

13 A. That means that the original source of the cancer might 

14 have been kidney cancer. It doesn't prove it, but consistent 

15 means it's possible. It's not impossible. 

16 Q. Doctor, in your review of the records that you did, did you 

17 also review certain radiographic reports concerning Bob Allen? 

18 A. I did. I saw the reports and some of the films. 

19 Q. Meaning, you actually reviewed the specific x-rays or CT 

20 scans themselves? 

21 A. Correct. I did. 

22 Q. Doctor, we have in evidence already admitted the complete 

23 x-rays of Bob Allen. If at any time you feel the need confirm 

24 a certain x-ray report being available in this courtroom, okay? 

25 A. Good. 
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1 Q. In your review of the reports, did you note that on or 

2 about January 16 of 1999 a CT chest film was taken of 

3 Mr. Allen? 

4 A. I did see that, yes. 

5 Q. Did you review that? 

6 A. I reviewed the report, and I reviewed the films themselves. 
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7 I studied the x-rays. 

8 Q. Are the films themselves, as well as the report from a 

9 radiologist, something that you regularly review, rely on and 

10 do in your own practice? 

11 A. Every day. The answer is yes, I do that every day. 

12 Q. We talked before pathologically about evidence of lung 

13 cancer. I now want to direct your attention to the radiology, 

14 that is the films and what evidence they revealed concerning — 

15 THE COURT: Go ahead and ask the question. You are 

16 telling him what you are going to do, and then you are doing 

17 it. Just ask the question. 

18 BY MR. COHEN: 

19 Q. What is a CT of a chest, doctor? 

20 A. A CT is a special kind of x-ray which is done by computer 

21 imaging, the computer analysis of the x-rays going through the 

22 persons body. It's as if slices of several millimeters, 

23 typically 7 to 10 millimeters, are being taken across the 

24 chest, from the top of the chest downwards. 

25 If you can imagine, to understand that, it's like 
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1 having an apple and pushing it through one of those things to 

2 makes a slice of the apple for apple pie and then taking the 

3 apple slice and flipping it down flat on a piece of paper. 

4 Then looking at one after the other. 

5 We look at the lung as a series of slices from the top 

6 all the way down. That's a CT scan. 

7 Q. Are there certain appearances on a CT scan that would be 

8 consistent with a lung cancer? 

9 A. Yes, there are certain appearances that are much more 

10 suggestive of a primary cancer than a cancer that went from 

11 some other organ to the lung. 

12 Q. Doctor, tell the jury what does it mean to you when you 

13 either read a report or you see on the films themselves a 

14 spiculated mass lesion in a left upper lobe of the lung? 

15 A. I could draw it, and it would be easier to understand. 

16 MR. COHEN: With the Court's permission, if he can 

17 step down? 

18 THE COURT: All right. 

19 [Witness steps from witness stand] 

20 THE WITNESS: I could compare it to the film if you 

21 have the film. 

22 BY MR. COHEN: 

23 Q. Okay. That's fine. 

24 A. This is one of those images with of images with the spine 

25 in the back. The person is lying on their back. It is a slice 
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1 through the person. The black space going through it is the 

2 trachea, the windpipe. This is the front of the persons chest 

3 and, in fact, this is the bone, the sternum, that makes up the 

4 front part of the chest. 

5 Right is left. Left is right. Your right is the 

6 patient's left. 

7 What this image shows is on the top of the lung, 

8 otherwise known as the apex, or the upper lobe of the lung, 

9 there is something that doesn't belong. 

10 This area around the lung is black. Actually, if you 

11 look at it carefully there are faint little lines which 

12 represent blood vessels and bronchial tubes. They are delicate 

13 and they can barely be seen. 

14 The structure in the middle is an irregular shape. It 

15 has certain projections. These projections are bad. They 

16 reach out to touch the plura, for example, which is the surface 

17 of the lung. In the plura are blood vessels and lymph glands 
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18 or lymph channels. The cancer spreads cells through the rest 

19 of the body through those lymph channels. The irregularity can 

20 be seen on this image. 

21 Also, I will take the next image, which is a little 

22 bit lower. They are not actually in sequence, but I think we 

23 can use them. These images are several millimeters, less than 

24 a centimeter. There are 2.5 centimeters in an inch. They are 

25 pretty thin. You can see on this image here, the spiculations 
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1 or irregularity to the image. 

2 Having shown you on this black and white, I actually 

3 don't even think I need to draw it. The point is, they are 

4 like crab-leg extensions. Crab-leg extensions to a tumor are 

5 typical of primary lung cancer because metastatic cancer that 

6 goes from some other part of a body to the lung typically does 

7 a couple of things. It produces round lesions that are of 

8 variable different size. Usually not one. Usually multiple. 

9 Of course, there could be another lesion from this 

10 tumor in the lung. But this is the mother ship. It looks like 

11 the mother ship. It doesn't look like a tumor that spread to 

12 the lung which typically produces a snow storm. Multiple 

13 little lesions, some of them a little bit bigger depending on 

14 when they got to the lung first. 

15 If we work down our way in the chest — the lymphatics 

16 are involved in the middle of the chest. I can find that right 

17 away. 

18 Well, I thought I could find it. 

19 Q. Let me ask you a question first. 

20 What is the hilum? 

21 A. The hilum is the root of the lung. It is where the lung is 

22 sort of tethered to the central part of the body. It includes 

23 the blood vessels that come out of the heart and go back to the 

24 heart and the lymph glands. 

25 Q. What is the mediastinum? 
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1 A. The mediastinum is the entire structure between the sternum 

2 and the back. It's the whole central structure of the chest. 

3 Q. What does it mean to you as a pulmonologist and a 

4 specialist that there is metastatic disease to the left hilum 

5 and of the mediastinum? 

6 A. That means that this tumor here spread down to the central 

7 portion of the chest. If we can find the films, I can show you 

8 that it's big and enlarged. But I don't think it's crucial to 

9 show it. 

10 Q. You are talking specifically about the mediastinum and the 

11 hilum spread that you described? 

12 A. Yes. This is a rough schematic, but it shows the point. 

13 What I have drawn here is the over all shape of the 

14 chest, the windpipe, the diaphragm, which is this great big 

15 muscle that separates your chest from the abdominal contents, 

16 it moves up and down and it makes you breath. The heart is the 

17 central structure. 

18 When you look at a chest x-ray front to back, not 

19 slices, but from the front reader x-ray, front to back, in this 

20 patient's case, there was a small lesion up in the left upper 

21 lobe. I saw a lesion on a regular chest x-ray. 

22 What happened was that the cancer drained towards the 

23 lymphatics. This is the direction the drainage. So if a 

24 person has pneumonia, let's say, an infection, pus cells and 

25 bacteria drain toward the mediastinum. The mediastinum has 
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1 lymph glands. The lymph glands get swollen and attack the 

2 bacteria and destroy them. 
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3 As the cancer cells drain toward the mediastinum, the 

4 mediastinum lymph glands get swollen. They are enlarged and 

5 they attack the cancer cells. 

6 The thing is that this doesn't happen very much with 

7 metastasis. If a cancer is metastatic from the kidney to the 

8 lung, it doesn't look like this. 

9 What it looks like is multiple round lesions. Some 

10 are really little, like dots, because they just got there two 

11 weeks ago. Some of them much bigger, because they got there 

12 two months ago or six months ago. Different sizes. It is an 

13 important consideration. It's a variability of size without 

14 the lymph node enlargement. 

15 The lymph node enlargement takes a long time to 

16 develop. This metastatic process is faster. It doesn't happen 

17 over just a few weeks — or excuse me, it doesn't happen over 

18 months and months. It happens over a few weeks or a few 

19 months. Because the metastatic process is faster. It showers 

20 the lung. It has all of these different round lesions, it 

21 doesn't typically involve lymphatic enlargement. 

22 This lung cancer was there probably for years in a 

23 very small form and gradually sent cancer cells to the 

24 mediastinum which made the mediastinum enlarge. 

25 So the pattern is very different. It's not one 
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1 hundred percent. When I see a spiculated lesion in the left 

2 upper lobe with hilum mediastinum enlargement, in not in all 

3 cases, but in more than ninety percent of the cases, that's a 

4 primary lung cancer. 

5 Q. Doctor, based on your experience, are CT scans typically 

6 done of the chest and other parts of the body in conjunction 

7 with each other? 

8 A. Yes, normally it's all done pretty much at the same time 

9 within a couple of days. Typically, a person who has got a 

10 lesion in the chest will have CT scans of the head and of the 

11 abdomen and the pelvis as well. 

12 Q. Doctor, in your review of the records in this case, did you 

13 also note that a CT scan of the abdomen and pelvis was done 

14 with contrast? 

15 A. I did see that, yes. 

16 Q. And you've already described for the jury what a CT scan 

17 is, so let me ask you this. Doctor. In a CT scan done at the 

18 same time as a CT chest film that reports no abnormalities seen 

19 in the kidneys, what does that mean to you as a clinician? 

20 A. First of all, for a cancer to have originated into the 

21 kidney and have gone to the lung, assuming for a moment there 

22 were multiple round lesions in the lung, which is not what I 

23 saw, but assume for a moment that the cancer actually arose 

24 from the kidney and went to the lung, the cancer generally 

25 would have to be of substantial size. It's not one hundred 
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1 percent. It would normally be pretty easy to observe either by 

2 CT scan or MRI. 

3 I know, from my study of the records in this case, 

4 both of those tests were done in this patient. No large 

5 lesions of the kidney were detected. 

6 If there had been a lesion in the kidney, I wouldn't 

7 have actually been surprised. It turns out that this lesion, 

8 which obviously to me arose in the lung — the cancer on the 

9 x-ray looks like it arose in the lung — it spread, I know, to 

10 many places. 

11 On the CT scan there was a metastasis to L4. L4 Is 

12 the fourth lumbar vertebrae. Even though a CT scan Is not 

13 designed to show bone lesions primarily. It is designed 
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14 primarily to show soft tissue, this metastasis spread was so 

15 evident in the bone that it could even be shown on the CT. 

16 The CT is designed to show soft tissue, and there was 

17 nothing in the kidney. 

18 Now, if an autopsy had been done, and I had found a 

19 lesion in the kidney, I wouldn't have been surprised. Lung 

20 cancers do go to kidney. In fact, at least twenty percent of 

21 the time they go to kidney. 

22 Overall, this means to me that there was no apparent 

23 lesion in the kidney, which makes the kidney source, at this 

24 relatively early time in the cancer, very unlikely. 

25 I know the x-ray of the chest. The CT scan of the 
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1 chest doesn't look like a cancer that came from the kidney. It 

2 looks like a cancer that arose in the lung and went to other 

3 parts of the body. I see the metastasis of L4. That is 

4 typical of lung cancer. 

5 My conclusion at this juncture would be that this 

6 patient has a primary lung cancer, which is metastatic to bone. 

7 Q. Doctor, did you also have a chance to review and note that 

8 in the records were bone scans that were performed at or about 

9 the same time in January of 1999? 

10 A. Oh, I saw that, yes. 

11 Q. A bone scan is another radiographic piece of evidence? 

12 A. It's still another kind of imaging. It does use x-ray, but 

13 it uses a special chemical that goes to stick to areas of 

14 inflammation in the bone. 

15 Q. What does it mean to you. Doctor, as a clinician, if the 

16 whole body bone scan demonstrated abnormal activity at multiple 

17 sites including the calvarium, both shoulders, clavicles, 

18 sternum, multiple thoracic and lumbar vertebrae, multiple ribs, 

19 bilaterally pelvis, both femurs and the left tibia? What does 

20 that mean to you? 

21 A. That means that the cancer has spread very, very, widely. 

22 Has involved bones literally from the calvarium, which is the 

23 skull, all the way down to the legs. And the disease is not 

24 going to be very responsive to therapy. This is an aggressive 

25 disease, consistent with what I know from the pathology, that 
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1 has spread through multiple parts of the body. 

2 Q. Is that metastatic spread that you talked about consistent 

3 with a primary lung cancer? 

4 A. Yes. 

5 Q. Did you also look at the x-ray CT scans and other films as 

6 Mr. Allen was progressing through his disease process? 

7 A. Yes. 

8 Q. Did the CT scans and the films continue to demonstrate, in 

9 your opinion, a primary metastatic lung cancer? 

10 A. Yes. 

11 Q. Doctor Feingold, there came a point in time that we 

12 contacted you, correct? 

13 A. Yes, correct. 

14 Q. What did we ask you to do? 

15 A. You asked me to review the medical records and the x-rays 

16 and the pathology and all the material that was available about 

17 the case and to render an opinion, to give an opinion as to 

18 what had happened to this person. 

19 Q. You told us what your charges would be, correct? 

20 A. I imagine my staff would have told you that right from 

21 early on. I don't know if I did. 

22 Q. You have accumulated time and expenses with respect to your 

23 serving as an expert witness in this case, correct? 

24 A. Correct, I did. 
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25 Q. You will be charging us for your time at your hourly rate, 
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1 correct? 

2 A. Yes, my staff issues charges both for a project, meaning a 

3 project of taking on a case of this nature and looking at the 

4 whole material. Also time, when I come to court, I charge $500 

5 an hour for the time of my testimony. That charge is issued 

6 not by me personally but by the staff. 

IQ. Do you know how much time and/or how much money you have 

8 earned so far in testifying, or I should say in providing us 

9 your review and coming to court and things of that nature? 

10 A. I did come to court the other day, but I wasn't asked to 

11 testify that day. I think there was some problem. I did 

12 prepare my report and prepared my understanding of the case 

13 prior to a deposition which was taken of me. 

14 I believe that what the staff generates is a charge of 

15 $5,000 to do the case, meaning to prepare the case, and then an 

16 hourly charge after that. I don't know what it is beyond that. 

17 I don't have the specifics. 

18 Q. Did we provide you with the medical records that we have 

19 been discussing about for your review? 

20 A. Yes. 

21 Q. Did you spend that time with your staff in reviewing those 

22 records? 

23 A. Yes, repeatedly. It wasn't just one glance-over. It was a 

24 reading of the records. There were actually boxes of those 

25 records. I went over them with staff. I went over them again. 
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1 I correlated the x-rays with the records. Went over the 

2 pathology again and so forth. It's a whole process. 

3 Q. Doctor Feingold, after you had that opportunity to review 

4 the material to become involved in our request with respect to 

5 this matter, did you advise us to do something? 

6 A. I did. 

7 Q. What did you tell us? 

8 A. I said that I thought this was a primary lung cancer, a 

9 cancer that arose from that spiculated lesion in the left upper 

10 lobe. I was reasonably confident of that, but that I would 

11 normally get immunohistochemical stains in such a case. If I 

12 was taking care of the patient, that's what I would do. I 

13 certainly thought that if you wished to pursue it from a 

14 medical legal point of view, that that's what you should do as 

15 well. 

16 I specifically suggested to you that you send the 

17 slides to Doctor Sam Hammar in Washington state. 

18 Q. Who is Doctor Sam Hammar? 

19 A. Doctor Hammar is a pulmonary pathologist. He is, in my 

20 opinion, one of the most famous — 

21 MR. REILLY: I would object. Your Honor. 

22 BY MR. COHEN: 

23 Q. Let me ask you this. 

24 Does Doctor Hammar specialize in pulmonology 

25 pathology? 
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1 A. He does. 

2 Q. Did you, after recommending that we contact Doctor Samuel 

3 Hammar, did you see and rely on a report generated by Doctor 

4 Hammar? 

5 A. I did. I received the report. I read it and interpreted 

6 it. And I applied the results of the report to a special grid, 

7 table of my making, which I use in my interpretation of 

8 immunohistochemical stains in a clinical practice. 

9 Also I looked at the photo micrographs. I looked at 
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10 the pictures that Doctor Hammar took throughout the microscope. 

11 Q. You used a big word, immunohistochemical staining. Is that 

12 some of the types of staining that you had talked to the jury 

13 about before that pathologists do in order to provide them with 

14 additional information? 

15 A. Yes. In order to explain the word — I think it is a very 

16 important the word, in my opinion. It certainly is important 

17 to my understanding of the case. I would, again, ask 

18 permission to use the board for a second, if I may? 

19 MR. REILLY: What is the question? 

20 THE WITNESS: What is immunohistochemical stain. 

21 THE COURT: Yes, sir. Go ahead. 

22 Could you spell that. Doctor. 

23 THE WITNESS: I-m-m-u-n-o-h-i-s-t-o-c-h-e-m-i-c-a-1. 

24 THE COURT: Yes, sir. Go ahead. 

25 [Witness steps from witness stand.] 
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1 THE WITNESS: What I have drawn here is a rough 

2 drawing of a cell. Let's say this is a cancer cell. There are 

3 many different kind of cells. The cell has a membrane, which 

4 is its boundary. Within the cell is something called the cyto 

5 plasm, which is the liquid jelly type content of the cell. 

6 Also within the cell is a nucleus. Within the nucleus 

7 are chromosomes. The chromosomes contain the DNA, which is the 

8 blueprint for the reproduction of the cell. In a cancer cell 

9 that DNA is off. It is instructing the cell to divide much 

10 more than it should. 

11 The cell is not just a blob. It actually has a 

12 skeleton. I have drawn here the faint blue lines. I actually 

13 meant them to be even more faint than they are. Just by 

14 looking at the microscope, you can't really see them. That is 

15 called the cytoskeleton. So there is sort of a protein 

16 structure to the cell. It's like of scaffolding. It holds it 

17 in place more or less. 

18 It is possible to take the cell, extract the portions 

19 of a cytoskeleton and inject that material into the mouse or 

20 some other animal, or into a cell culture. There are different 

21 things that are done. 

22 BY MR. COHEN: 

23 Q. What does that produce? 

24 A. It produces an antibody. 

25 We are going to take this material, the cytoskeletal 

84 

1 material, and we are going to put it into a mouse. Our mouse, 

2 who is smiling now but not for long. 

3 We inject the cytoskeletal material into this mouse. 

4 The mouse develops an antibody, just like you or I develop an 

5 antibody if we have a viral infection. It produces and 

6 antibody to kill the bacteria. 

7 Q. Why are you trying to produce this antibody? What are you 

8 going to do with it? 

9 A. I am going to take a special stain, a chemical stain. 

10 Almost all of them are brown. They are not all brown. They 

11 are either brown or red. I am going to attach this stain to 

12 the antibody. 

13 Q. Why? What are you ultimately trying to produce? 

14 A. This is a glass slide. We have got the patient's name on 

15 the glass slide. We take a little piece of his tumor, a very, 

16 very little piece of his tumor, a really skinny piece that has 

17 been cut with an extremely sharp knife. We put it onto the 

18 glass slide. It sticks there and it drys. 

19 We then take this antibody and wash it over the whole 

20 slide. If there are certain elements, cytoskeletal elements. 


http://legacy.library.ucsf.®du/tiel/ritttp§aOO/pdtndustrydocuments.ucsf.edu/docs/xjxd0001 



21 in that tumor to which we have developed an antibody, the brown 

22 dye will stick and outline the cells. That's the process. 

23 It's pretty complicated. But that's the process of 

24 immunohistochemistry. 

25 To make it more complicated, there is not one kind of 
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1 antibody. There are hundreds. To make that more complicated, 

2 they are grouped. I know, because I have studied this to a 

3 great degree and I use this in my clinical process of sick 

4 people every day, I know that I can choose certain antibodies. 

5 The business of choosing them is not just a 

6 pathologist's business, it's also the pulmonary doctor's 

7 business. So I chose them. 

8 I go into the pathologist and I say; "look, we are 

9 worried about this and this. We are worried that it's breast 

10 cancer. We're worried that it's ovarian cancer." But it's a 

11 man, so I am not really thinking of ovarian cancer, because 

12 ovarian cancer can't occur in a man. So I'm not going to use 

13 those antibodies for ovarian cancer. 

14 I am going to chose a bunch of antibodies that are 

15 going to show to me is this a kidney cancer or is this a lung 

16 cancer. I really don't think it's ovarian cancer, because it's 

17 a man. 

18 Q. Let me stop you there. Doctor. 

19 What does it mean to you, as a clinician throughout 

20 this process, when a report indicates that the staining is 

21 positive indicative of a poorly differentiated mycoproducing 

22 adenocarcinoma? What does that mean in layman's terms? 

23 A. It's not kidney cancer. It's lung cancer. 

24 Q. What does it mean when a report, after all of this staining 

25 takes place that you've described, that these findings are 
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1 consistent with and characteristic of a metastatic pulmonary 

2 adenocarcinoma? What does that mean? 

3 A. It means that based on the selection of these stains — for 

4 example, CK7, CK20, among the other stains — looking at the 

5 grid, all the different possibilities, and looking at the way 

6 the cells look just grossly, under the microscope, the 

7 pathologist concluded that the cancer is a lung cancer. By the 

8 words that the pathologist used is excluded kidney cancer as a 

9 source of the disease. 

10 Q. Is that the testing that Doctor Sam Hammar performed? 

11 A. Yes. 

12 [Witness resumes witness stand.] 

13 BY MR. COHEN: 

14 Q. Doctor, I am sure, in your practice, one of your most 

15 unpleasant things to do are fill out death certificates? 

16 A. It's a strange thing to do, yeah. 

17 Q. Why it is that a physician is often times asked to and are 

18 required to fill out a death certificate? 

19 A. It's a legal requirement. 

20 First of all, it must be a physician who has decided 

21 that the person has actually died. The act of declaring 

22 somebody dead is a medical act. And the state requires that 

23 there be a reporting as to the death of a person and that a 

24 knowledgeable individual, typically a doctor but not always, 

25 reports the cause of the death. 
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1 Q. Doctor, in your review of the records that you looked at 

2 and you reviewed, did you also note a death certificate of Bob 

3 Allen? 

4 A. I have seen this patients's death certificate. I don't 

5 remember when. 
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6 Actually, I remember seeing it. I actually made 

7 reference to it in my report. It was dated 10/01/1999. I did 

8 see it before I did the report. 

9 Q. Doctor, what I put up in front of the jury, and what is 

10 admitted into evidence is a blow-up or a copy of the death 

11 certificate, under "immediate cause," if you will, it says 

12 "metastatic non small cell lung cancer." What does that mean? 

13 A. It means that the patient actually died from a cancer that 

14 started in the lung and went to other parts of the body. 

15 Q. In your review of the records, did you notice that Doctor 

16 Sridhal was Mr. Allen's treating physician at the time of his 

17 death? 

18 A. I certainly noticed that, yes. 

19 Q. If you would, would you tell the jury what specialty is 

20 Doctor Sridhal? 

21 A. Doctor Sridhal is deceased. He died recently. Tragically. 

22 He was a cancer specialist at the Sylvester Cancer Center. 

23 Q. In your review of the death certificate, that was executed 

24 and signed off by Doctor Sridhal? 

25 A. Yes. 
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1 Q. Doctor Feingold, one last area of inquiry. 

2 You talked about your experience, your special area of 

3 linking causes to disease. Have you investigated specifically 

4 the historical link of cigarette smoke to lung cancer? 

5 A. I did, yes. 

6 Q. Did you do that by studying this area? 

7 A. Yes. For many years now, I think I started that study some 

8 twenty years ago. And at various degrees of intensity I have 

9 studied these. Meaning, I read and reread many of the articles 

10 that are published in the medical journals. Journals are 

11 special magazines that are produced every week and every month 

12 by doctors, by medical boards, by organizations. And they are 

13 being published for many years, actually hundreds of years. 

14 There is a record in medical libraries of the articles that 

15 have been published over the many years. 

16 Q. What is carcinogenesis? 

17 A. The word "carcinogenesis" means — it is actually the 

18 process of causing cancer. Carcinogenesis means how cancer 

19 forms. Genesis is the beginning. 

20 Q. Is that something that you studied with respect to the 

21 relationship of cigarette smoke and cancer in humans? 

22 A. To a very large degree, yes. 

23 Q. Tell the jury, if you would. Doctor, what is your 

24 conclusion, what is the link between cigarette smoking and 

25 cancer in humans? 
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1 A. Well, historically, it was first appreciated that lung 

2 cancer was all of a sudden becoming a problem in the United 

3 States and in Great Britain around the 1930s or 1940s. The 

4 early doctors have studied that. I have studied what they 

5 wrote, and I studied their data and research and graphs. 

6 The early scientists that studied this matter 

7 concluded there was a parallel between cigarette smoking and 

8 lung cancer. They didn't know why, but they knew there was a 

9 parallel. 

10 By that parallel I mean that cigarette smoking was not 

11 common in the United States prior to about 1900. There was 

12 smoking. There was cigar smoking, and pipe smoking, and use of 

13 chew tobacco, but cigarettes didn't become really popular until 

14 the beginning of that century. The first commercial cigarette 

15 was not even sold until 1913. 

16 Twenty to thirty years after cigarette smoking became 


http://legacy.library.ucsf.®du/tiel/ritttp§aOO/pdtndustrydocuments.ucsf.edu/docs/xjxd0001 



17 common in tracking the increasing number of cigarettes being 

18 consumed in the United States, all of a sudden a cancer that 

19 had been previously unknown, lung cancer, became common. That 

20 increase in lung cancer continued over many years. Matter of 

21 fact, continued until the 1990s, so that the rise in the 

22 incidents of lung cancer was huge. There had never been in 

23 history such a rapid rise of a cancer in a population ever 

24 before. 

25 In 1950 doctors on both sides of the Atlantic, that is 
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1 Wynder, and Graham, and Doll and Hill — Wynder and Graham in 

2 St. Louis, Doll and Hill in London — concluded that the 

3 parallel between cigarette smoking and lung cancer was so big, 

4 not just in the whole population but also in individual groups 

5 of patients that there was evidence of a cause and effect 

6 relationship. 

7 Now, a cause and effect relationship — first of all, 

8 let me define it, and let me say that it isn't proven by 

9 epidemiological linkages, — a cause and effect relationship 

10 means that there is something that causes a disease. 

11 Typically in medicine, most diseases are not caused by 

12 only one thing. There is more than one factor going on. 

13 Tuberculosis is an infection of the lung. One of the 

14 first infections that created the need for lung specialists, 

15 and one of first diseases to be studied epidemiologically. 

16 Actually, tuberculosis is not only caused by the 

17 tuberculosis bacteria, it is also caused by weakness, by 

18 sickness, by general inadequate nutrition, by pregnancy, 

19 especially pregnancy in weak and sick people. There is more 

20 than one cause. 

21 There is, however, one determinant cause. Without it, 

22 you don't have a disease. That is the tuberculosis bacteria. 

23 When doctors look at a disease, they want to know the 

24 cause because if they know the cause, they can often treat the 

25 disease. 
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1 When doctors looked at lung cancer in the 1950s and 

2 the early 1960s, they concluded that the great majority, not 

3 one hundred percent, but the great majority of people who got 

4 lung cancer smoked cigarettes. 

5 They also concluded that it was very uncommon, not 

6 impossible, but very uncommon for a person who didn't smoke 

7 cigarettes to get lung cancer. 

8 They then took another step. Beyond that, they said 

9 that's looking backward. That's taking the population as a 

10 whole and we see lung cancer forming where there was no lung 

11 cancer before the 1900s virtually. That is taking individual 

12 groups of hundreds of people that get lung cancer and ask them 

13 whether they smoked or didn't smoke. But it's looking 

14 backward. 

15 Let's look forward, and a series of prospective 

16 studies were started. Prospective studies are more powerful in 

17 the determination of cause and effect. Those studies were 

18 started in the early 1950s, were first reported in '54 and then 

19 subsequently reported in '58. 

20 Q. What was the conclusion from those studies? 

21 A. Those studies were sponsored by the American Cancer 

22 Society. They were very, very large studies. More than 

23 100,000 people. The conclusion was that the relationship 

24 between cigarette smoking and lung cancer was so important 

25 statistically, epidemiologically, that the conclusion couid be 
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1 arrived at that cigarette smoking was the cause of lung cancer. 


http://legacy.library.ucsf.®du/tiel/ritttp§aOO/pdtndustrydocuments.ucsf.edu/docs/xjxd0001 



2 Q. In your studies concerning the cause and effect of 

3 cigarette smoking, did you also learn and study concerning its 

4 affect with kidney cancer? 

5 A. That came much later. The appreciation that at least half, 

6 and probably seven out of ten kidney cancers in the United 

7 States are caused by cigarette smoking. That knowledge arose 

8 later, actually as late as the 1990s. 

9 In 1992 a huge study was published in the Journal of 

10 National Cancer Institute by McLaughlin, and demonstrated that 

11 seven out of ten kidney cancers actually occur in people that 

12 smoke cigarettes. 

13 Q. Are smokers characterized by any terms, that is, how much 

14 they smoke; how long they smoke? 

15 A. Yes, because that's a biological consideration that 

16 pertains to cause. Doctors call that dose. 

17 Now, if you smoke one package of cigarettes a day for 

18 a year, doctors call that a pack year. If a person smokes one 

19 package of cigarettes a day for ten years, that's considered 

20 ten pack years. 

21 The reason that is important is because doctors 

22 considered doses of things. If you give a dose of a certain 

23 medicine like penicillin, it may be enough or may not be enough 

24 to kill a bacteria, like streptococcus in your throat. A 

25 little bit more would kill the bacteria more likely. A little 
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1 bit more and you will eradicate the bacteria. A little bit 

2 more, you achieve nothing. A certain dose may actually create 

3 toxicity. 

4 Doctors are constantly talking about and thinking 

5 about dose. It's very important in the history of the 

6 knowledge of cigarette smoking to consider dose, because what 

7 was found was that the more people smoke and the longer that 

8 people smoked, the more likely they would be to get cancer of 

9 the lungs. That's considered a biological proof of the 

10 statistics for Epidemiology. 

11 If a patient smokes, as did Mr. Allen, for fifty 

12 years, the risk of getting lung cancer is huge. It is in the 

13 range of 2,000 percent greater than the risk of getting lung 

14 cancer experienced by a person of the same age who had never 

15 smoked. 

16 Q. Let me see if I understand it. His risk for getting lung 

17 cancer increased over 2,000 percent being a fifty year smoker? 

18 A. Yes, I actually have the calculations which I did myself. 

19 I have them prepared if you want to show them on the Elmo. 

20 Q. Tell the jury what is that association and what is that 

21 increase in risk that Bob Allen had suffered as a result of 

22 being a fifty year smoker? 

23 A. Well, Mr. Allen died at the age of sixty-four of lung 

24 cancer. The incidents of death in individuals who smoke until 

25 the age of sixty-four — and most people start smoking between 
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1 the age of fourteen and eighteen. So it doesn't matter hugely 

2 when you start. It affects it a little bit, but not hugely. 

3 If you smoke at sixty-four, and let's say you smoke 

4 for fifty years, the incidence of mortality from lung cancer in 

5 that age group is tremendous. It's a huge number of people. 

6 431 per hundred thousand people per year. 

7 What doctors do is they compare that risk measured per 

8 hundred thousand population to the risk of people who never 

9 smoked, which is in the case of people who are sixty-four, only 

10 nineteen per hundred thousand per year. Subtracting the 

11 nineteen from the risk of the smokers, gives a standardized 

12 mortality ratio difference. That's what it is called. 
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13 Standardized mortality ratio. 

14 Q. Doctor Feingold, it has been suggested that there are other 

15 risk factors associated with kidney cancer such as obesity, 

16 hypertension, diabetes. Are you familiar with that? 

17 A. Oh, I am very familiar with that. I am very interested in 

18 it too. 

19 Q. Let me ask you this question first. 

20 Define for the jury the difference between a risk 

21 factor and a cause? 

22 A. A cause can be determined once there is adequate biological 

23 information that there is actually an interaction between 

24 something that makes the disease happen and the cell in which 

25 the disease occurs. 
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1 Now before, meaning before 1990, really pretty recent, 

2 doctors and scientists new, first of all, that almost all lung 

3 cancer occur in cigarette smokers. Not all of them but most of 

4 them. Doctors knew that people that didn't smoke cigarettes 

5 almost always went through their lives without getting lung 

6 cancer. Doctors knew that the more you smoked, the more likely 

7 you were to get lung cancer. So there was biological proof. 

8 Doctors also knew that cells in the lung changed in an 

9 observable way, like through the microscope, if people smoked, 

10 but not if at they didn't smoke. 

11 That all led to the conclusion that cigarette smoking 

12 caused lung cancer, which was really determined by 1953, and it 

13 repeated, and repeated, and repeated. Doctors didn't actually 

14 know how it worked, the mechanism. 

15 Beginning in the late 1980s, and in much more in the 

16 1990s, and a lot of it since the year 2000, doctors learned 

17 that chemicals inside cigarette smoke interacted with special 

18 spots on the lung, in the cells of the lung, to create gene 

19 changes that causes the cancer. 

20 Q. Does the same thing occur in kidneys? 

21 A. It does. There are chemicals in cigarette smoke that 

22 affect the kidney in the same fashion. Now, that's the cause 

23 of a disease. 

24 There are certain things that augment the cause, make 

25 it worse. Those are things that are called risk factors. You 
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1 can call a cause a risk factor, but not really once you 

2 understand the mechanism. Once you know how it works, it's no 

3 longer a risk factor. 

4 We do know that obesity increases the risk of kidney 

5 cancer a little bit. 

6 First of all, we should define obesity. 

7 Q. How would you define obesity? 

8 A. That's something that is different in different centuries. 

9 There is a scientific way to define it. 

10 Q. Let me ask you this, the scientific approach to defining 

11 obesity is making a calculation using the body mass index, 

12 correct? 

13 A. Correct. It's really more difficult than a man looking at 

14 a girl walking down the street. There is a scientific way, 

15 yes. 

16 Q. Most important, using the body mass index, or any other 

17 scientific test which you can perform, knowing you have 

18 reviewed the charts and records, would you have considered Bob 

19 Allen to meet the definition of obese? 

20 A. Well, I learned that this was an issue. I actually took 

21 the trouble to make the calculations. I found by looking 

22 through the records, that the patients weight usually for many 

23 years was something between 205 and 215 pounds. 
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24 Doctor Sridhal, when he first saw the patient, 

25 recorded that the patient's weight was about 210 most of the 
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1 time. That made sense to me. 

2 I learned also that the patient was either six feet or 

3 six feet one inches tall. I took a weight of 210 pounds. 

4 Converted it into kilograms. I took a height of six feet tall 

5 and converted that into centimeters. Then into meters. Then I 

6 squared that. Body mass index is simply kilograms divided by 

7 meters of height squared. That's all it is. 

8 I did the calculation. Assuming that his weight 

9 generally was 210 pounds and the man was six feet tall, I 

10 arrived at a BMI, body mass index, which was precisely 28.5, 

11 which does not meet the criteria for obese. In fact, it is 

12 clearly below his standard for obesity. 

13 Q. As a clinician, do you regularly examine people in your 

14 office, look at them and determine whether or not they are 

15 obese? 

16 A. Sure. I make a rough determination just by looking. I 

17 don't necessarily do a BMI on every patient. 

18 Q. Did you have a chance to review some of the photographs of 

19 Bob Allen when he was a young man? 

20 A. No, I have never seen that picture. 

21 Q. Let me show you this picture. 

22 Based on your clinical experience, does this look like 

23 a man in his early ages is obese? 

24 MR. REILLY: Your Honor, can we have the date of the 

25 photograph so we know his age. 
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1 MR. COHEN: He was nineteen years old. 

2 THE WITNESS: At the age of nineteen, no, he certainly 

3 didn't look obese to me. 

4 BY MR. COHEN: 

5 Q. I want to show you a picture. 

6 Assume that that is Bob Allen at the time of his 

7 daughter's wedding. In 1989, 1990, he was fifty years old. 

8 Does this look like a man that is obese? 

9 A. I would look at this person and say that is exactly what I 

10 calculated. That he was above the ideal body weight. Ideal 

11 body weight is considered to be a BMI of twenty-five or less. 

12 I would have called him more than ideal body weight 

13 but less than obese, just to my eye. I would have been right. 

14 Because when I did the calculation, I found that his BMI was 

15 28.5, which means it's more than 25 but less than 30. 

16 Mild obesity, or class one obesity, is a BMI of 30 to 

17 35. That obesity is associated with a small, less than two, 

18 multiplier of the risk of kidney cancer. It's actually 1.7. 

19 The relative risk of kidney cancer among people who 

20 are class one obesity, and he was not, is 1.7 greater than the 

21 incidents of kidney cancer in people who are under a class one 

22 obesity. 

23 Q. You noted that Bob Allen was hypertensive, that he had 

24 episodes of high blood pressure, correct? 

25 A. Yes, that is correct. 

99 

1 Q. Did you also find he was on medication to control his high 

2 blood pressure? 

3 A. I did. 

4 Q. Would you have classified him as a clinician as a 

5 controlled hypertensive? 

6 A. Yes, I would say the patient had a history of high blood 

7 pressure for which he was taking medication, and the medicine 

8 was working. 
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9 Q. Did you note that in episodes which he may have been 

10 admitted to various hospitals or seen his cardiologist or his 

11 primary care physician and that if he reported episodes of high 

12 blood pressure, they were then controlled? 

13 A. Yes, I don't remember every blood pressure that was in the 

14 medical record. My impression was that the patient's blood 

15 pressure was under reasonably good control. 

16 Q. Did you note that he was a diabetic, a type two diabetic? 

17 A. Right, that's adult onset. Not insulin dependent, and he 

18 was not taking insulin. 

19 Q. Does that mean that he was either controlled by diet or he 

20 took some oral medication? 

21 A. Correct. He actually was on oral medicine. I saw it in 

22 the chart. 

23 Q. Between obesity, hypertension, diabetes and smoking, what 

24 was Bob Allen's greatest cause or risk factor for developing a 

25 kidney cancer? 

1 A. First of all, diabetes is not clearly associated with an 

2 increased risk of kidney cancer. There are three important 

3 well-defined risks for kidney cancer among which at least one 

4 is cause, maybe two. The most important risk or cause of 

5 cancer is cigarette smoking, and approximately half of all 

6 kidney cancers in the United States, especially in men, occur 

7 in people who smoke cigarettes or caused by cigarette smoking. 

8 The factors are more important in men than in women, 

9 because in women, obesity is a more frequent issue. In men, 

10 many studies have demonstrated that obesity does not increase 

11 the risk of kidney cancer, although at extreme levels. At a 

12 BMI of more than forty there is probably an increased risk. 

13 It turns out, statistically speaking, a greater 

14 percentage of women are very obese than men. That's just the 

15 way the numbers are. All of that has an effect, that is that 

16 obesity is a factor or risk factor for getting cancer, but 

17 significantly less than smoking, especially in men, and in 

18 particular in a man who has a BMI of under thirty. 

19 In a man with a BMI of under thirty, I am not going to 

20 consider obesity as an issue. Hypertension is a factor. 

21 Diabetes is not a factor. Cigarette smoking is the number one 

22 cause. 

23 This patient didn't have kidney cancer. The evidence 

24 is so strong against it. If he had had it, it makes sense to 

25 me that the most likely cause was smoking. 
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Q. Doctor, in your review of the records, did he die from 
complications of obesity? 

A. No, sir. 

Q. Did he die from complications of hypertension? 

A. No, he did not. 

Q. Did he die from complications of diabetes? 

A. No, he didn't. 

Q. Doctor, I am going to ask you to assume a few things for me 
if you would as an expert witness. 

I am going to write on this chart, "cancer" and 


"cause." 

A. Okay. 

Q. If Bob Allen had a lung cancer at the primary site of 
origin in his lungs, if that's what he was diagnosed with, what 
caused it? 

A. Cigarette smoking. Specifically, chemicals in cigarette 
smoke that interact with the cells in the lung. Cigarette 
smoking caused his lung cancer. 

Q. I want you to assume. I understand it is not your opinion. 
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20 I want you to assume that Bob Allen had a primary kidney 

21 cancer. 

22 A. Despite all the evidence against it? 

23 Q. Despite all the evidence against it. Tell this jury, if it 

24 was a kidney cancer, what caused it? 

25 A. The most likely cause, not to the degree of certainty of 

1 lung cancer, but about seven out of ten such scenarios are 

2 caused by cigarette smoking. If you describe to me a man who 

3 is — has a BMI of under thirty, I would say the chances are 

4 seven out of ten that his kidney cancer was caused by smoking. 

5 If you then tell me that he smoked for forty-five, 

6 that's another issue in kidney cancer. It turns out that 

7 smoking for a long time, more than forty-five years, greatly 

8 increases the risk of kidney cancer much more than just a 

9 history of smoking. The multiplier is about seven hundred 

10 percent. 

11 Q. Doctor Felngold, In this case, based on your education, and 

12 your training, your background, your experience, you can't get 

13 around that smoking killed Bob Allen, can you? 

14 A. My opinion is that cigarette smoking killed this patient. 

15 MR. COHEN: May I have one moment. Judge? 

16 THE COURT: Yes, sir. 

17 MR. COHEN: Those are my questions. 

18 Thank you. Doctor Felngold. 

19 THE COURT: All right. Mr. Reid. 

20 MR. REID: Your Honor, it's five after twelve. Our 

21 clock is wrong. 

22 THE COURT: I know that. I was going to ask you if 

23 this is convenient time for a recess? I don't want to 

24 interrupt anyone. 

25 MR. REID: Yes, sir. 
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THE COURT: All right, ladies and gentlemen, please 
remember my instructions not to discuss the case with anyone 
during the noon recess or to permit anyone to talk to you. If 
there should be anything in the newspaper, television or radio, 
don't read it, watch it or listen to it. We will see you this 
afternoon. It is now about ten minutes after 12:00. We will 
see you this afternoon at 1:45, 1:45. 

Thank you very much. 

[The jury leaves the courtroom]. 

THE COURT: Doctor, you are in the middle of your 
testimony. As such, you would normally be able to talk to the 
lawyers or anybody that you want to, but In the middle of it we 
ask that you not discuss your testimony, your opinions, that 
sort of thing with the lawyers or with anybody. You can talk 
to them, but not about your testimony as such. 

THE WITNESS: Yes, Your Honor, I understand. 

THE COURT: I am sure you did. I just give that 


instruction every time. 

MR. GROSSMAN: Judge, we have another physician who is 
going to be coming in this afternoon. The question is could we 
call him before the cross-examination of Doctor Feingold? Let 
me tell you why. 

His name is Doctor Temple. He's treating doctor. 
Doctor Temple is an Orthopedic oncologist. He is one of those 
people who takes children and adults with bone cancer and gets 


1 involved with these ten, twelve, fourteen hour procedures. 

2 It's the plaintiff's contention to try to rest on Friday. We 

3 hope to consider our case by Friday. 

4 I know for a fact, because I spoke with him last 
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5 night, he is going to be in the operating room all day 

6 tomorrow. This is the block of time that he is able to 

7 reserve. 

8 Unlike Doctor Feingold, who has some flexibility, when 

9 Doctor Temple tries to come down to testify, he needs operating 

10 room time, many nurses assisting him in the operating room, his 

11 fellows, anesthesia. The hospital has to be ready for him to 

12 come in. I wonder if counsel would allow us to call in Doctor 

13 Temple right after lunch. Doctor Feingold, of course, would be 

14 able to stay and finish testifying at the conclusion of Doctor 

15 Temple. 

16 MR. REILLY: Your Honor, obviously we would like to 

17 accommodate Doctor Temple. Maybe we can have Doctor Feingold 

18 go at this moment. He can wait outside. 

19 THE COURT: He can wait outside. 

20 [Witness exits the courtroom.] 

21 THE COURT: Would all the rest of you in the audience 

22 either exit or take a seat please. Thank you very much. 

23 Everybody have a seat except the lawyers that are speaking to 

24 me. Could you have a seat, Mr. Cohen. Thank you. 

25 Mr. Reilly. 
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1 MR. REILLY: Your Honor, we have not spoken to Doctor 

2 Temple. We don't know exactly what It is it that plaintiff's 

3 counsel intends to do with Doctor Temple. I presume that they 

4 are going to ask him about the care and treatment that he 

5 rendered. I don't think that wili be a problem. I presume 

6 that is all they are going to do. 

7 MR. GROSSMAN: We intend on asking him about the care 

8 and treatment he rendered of Mr. Alien and his opinion as to 

9 what kind of cancer he had. Lung versus kidney. 

10 MR. REILLY: I don't believe that Doctor Temple was 

11 disclosed as an expert on the type of cancer that he had. Was 

12 it lung cancer or was it kidney cancer. Matter of fact, I 

13 believe that Doctor Temple treated him for an orthopedic 

14 problem resulting in the diagnosis of a cancer in the foot. 

15 THE COURT: Well, would that preclude him from talking 

16 about the type of cancer he had in the foot? Wouldn't it 

17 follow that he — 

18 MR. REILLY: I don't believe — 

19 THE COURT: — that he knows enough about cancer to 

20 say that it was cancer. I guess that he would know if it was 

21 squamous or this other type. I guess. 

22 I am trying to understand what your objection is. 

23 MR. REILLY: My objection. Your Honor, is I don't 

24 think this issue fell within the purview of Doctor Temple's 

25 care and treatment. I believe that Doctor Temple was 

10 

1 interested in does this man have cancer. He has it in his 

2 foot. He sends them on to other people to deal with what he 

3 clearly knew was not a cancer that started in his foot. 

4 MR. GROSSMAN: We are going to put on the Elmo Doctor 

5 Temple's record. Not my record. His own record of the 

6 discharge summary. 

7 Coming back. Judge King, you recall that he had a 

8 right foot probiem. It was Temple that they sent him to 

9 because, after the conventional orthopedist looked at him, he 

10 said "what is this." That was Doctor Wittle. Wittle then sent 

11 him over to the University of Miami where Temple is the 

12 professor of orthopedic oncology. 

13 What we are going to show you right now for everybody 

14 that says they haven't seen it, it's from the record in 

15 evidence where he says what he said he had. It will be evident 
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16 to all that it doesn't even require speculation. It's what he 

17 said he had. 

18 THE COURT: What did he say it was? 

19 MR. GROSSMAN: The foot was lung cancer that 

20 metastasized to the foot. 

21 THE COURT: That's what they wish to offer. 

22 MR. REILLY: I have no problem. Your Honor, if what he 

23 testifies to was that he had a metastatic cancer to his foot. 

24 I don't believe you will find that Doctor Temple ever made a 

25 diagnosis that it was from lung cancer. I believe that what 
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1 you will find is that he was just adopting someone else's 

2 diagnosis in terms of where the cancer came from. 

3 THE COURT: Can we get back to the issue before me. 

4 The issue before me is whether or not we can take Doctor Temple 

5 out of his regular turn — immediately after lunch — and the 

6 lunch time is shortening greatly as we speak — but that we 

7 take him and not go forward with Doctor Feingold's 

8 cross-examination, as would be the normal situation. That's 

9 the only issue before me. 

10 When he gets here, we can argue about, or I can listen 

11 to you about what he is going to say or what he is limited to. 

12 Can we deal with the question of whether or not that is 

13 acceptable? 


14 

MR. 

REILLY; 

: Yes, 

Your Honor. 



15 

THE 

COURT: 

Is it 

acceptable? 



16 

MR. 

REILLY; 

: Your 

Honor, it's acceptable. 

We 

are not 

17 

trying to be 

overly 

difficult to plaintiff's case. 

We 

all have 


18 needs. We understand that. 

19 THE COURT: I understand that. I think you have been 

20 cooperative with them with respect to the calling of these 

21 witnesses. The Court appreciates that on all parts. I didn't 

22 think you had any real objection. We will deal with that. 

23 Then you can explain to Doctor Feingold — I suppose 

24 he can be excused at this point. The other doctor will take, 

25 what, the rest of the afternoon? 
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1 MR. GROSSMAN: I don't know, sir. I will have Doctor 

2 Feingold wait so that if there is a gap, he will come back on. 

3 THE COURT: Whatever you wish. I am trying to 

4 cooperate with the doctors. I am sure they all have problems. 

5 These doctors are very busy people, I am sure. 

6 Let me ask this. How long do you think Doctor Temple 

7 will take? Just a guess. 

8 MR. GROSSMAN: An hour. 

9 THE COURT: About an hour for direct or everything? 

10 MR. GROSSMAN: I would say probably an hour fifteen 

11 minutes for everything. Maybe not quite that long. 

12 THE COURT: Okay. You don't mind having, and Doctor 

13 Feingold doesn't mind waiting for an hour and a half, to get 

14 him on and off? 

15 MR. GROSSMAN: I don't think he will mind. I would 

16 like to walk out and verify that he would stay. We have the 

17 day blocked off for him. 

18 THE COURT: That takes care of my problem. It may 

19 take longer than an hour and a half. That's just a 

20 guesstimate. 

21 We will take up with Doctor Temple at 1:45. 

22 MR. GROSSMAN: If for some reason he is delayed and 

23 doesn't come, I will let them know. We will then proceed with 

24 Doctor Feingold. He is not due until 12:30, 1:00. We 

25 anticipated we would be at the lunch hour. I haven't seen him 

109 


http://legacy.library.ucsf.®du/tiel/ritttp§aOO/pdtndustrydocuments.ucsf.edu/docs/xjxd0001 



1 yet. 

2 THE COURT: I am sure you let Mr. Reid know as soon 

3 you know. They have to get ready. 

4 MR. GROSSMAN: Absolutely. 

5 [There was a recess for the noon hour]. 

6 [Morning proceedings concluded at 12:20 p.m.] 
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